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I found” looking at the old scale; the other 
proceeded to go through some of 
THE COURT: What 
WITNESS: Li 
one went into 


the other closet 


officers 
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I was told to get 
THE COURT: Did he go there before you went -- 


THS WITNESS: Yes, he was pulling on the door to 


it was open. 
$ COURT: What did he say to you? 
WITNESS: He said, "Open this fucking door 


beautiful apartment apart.” 


When I went to the door? 


file, whet did 


THE COURT: What did you do when you went there? | 


‘(HE WITNESS: I opened the closet door. I opene 
ile which both were locked. [I reached into the 
box out and handed it to 
ergeant was directly behind me. 
THe COURT: What happened after that? 
THE WITNESS: He turned around and handed the 
to I believe -- 
COURT: To another police officer? 


Yes; and at this time said "This is 


t else happened? 


At that particular point I closed 


the drawer, I locked the closet. 


THZ COURT: Did you lock the file? 
WITNESS: No. | 
COURT: Was it locked when you went to the sf 
WITNSSS: Yes. 
COURT: Did you lock it after that? 
WITNESS: Not as I left. 
* COURT: Now, did they look in any more of 
those file drawers? 

THS WITNESS: No. 

THE COURT: They just let you take the box out 
and give it to them? 

THE WITNESS: Yes, Sir. 

THE COURT: Now, the other thing is this; from 
the time you went inte that house until the time you 
left, what period of time took place; how long did it 
take; how long were all of you in the house? 


THE WITNESS: I would say approximately, maybe 


ten minutes. 
THE COURT: Maybe ten minutes? 
THS WITNESS: When i had left the house, your 


Honor, I had looked at the watch, I had to be at my 


to nine to be quite exact, when it was time to leave it 


at 9, and I think it was ten ae 
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45 
we have the situation of a young lady who left 

the house earlier and she 
trial; and if your Honor 
would ask for permission to testify that she 
there, 

APPLEBY: will stipulate to that. 

KLSIN: 

CCURT: c me of the 


arrest? 


purposes 


doesn't have any particular effect unless you 
there is some issue or some point 
you want to get ner 


I have no feeling one wa, 
Oo 


what 
MR. KLEIN: The only point that 
left the house about a quarter to 
THE COURT: That's conceded, 


they saw her. It's conceded 


at the time. 
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assumption; everything in the scenario of this arrest, 


could ¢0 
say he was 
girl friend. Mr. Setter said he wanted to go back in 
the house, the ag J = m we are going vack 
into the house. Mr. S¢ who took the key 

of his pock an pened the door to the 


50 his vedroom anc 


erson tc open 3 u he agents didn't 
open any other drawers to 1 Cc ,» they didn't 
search in any other part o ise; for everything 


in the case that 


Mr. Setter gave the agents 


question of credibility, either 


THE COURT: That's wha the indict- 


| 


THS COURT: Anything further, Mr. Klein? 


MR. KLSIN: On the question of credibility, it's 


unlikely in my opinion that @ short outside a 


matter of two minutes, 

geant testified to, t! geant would get the 

idea in his mind the h man was gcing cooperate. 
THS COURT: 


MR. KLEIN: 


KLIN: e que: on credibility, it 
doesn't sound plausible with this type of arrest and 


1at took place, as the Sergeant 


COURT: 
APPLEBY: 
COURT: I 
short adjournment. 
(Whereupon, a 
(After recess.) 
THS COURT: 


decision. 
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Is Officer Marrero here? (phonetically) 

MR. APPLEBY: He's on his way from Grand Jury, 
Nassau County Office, I'll have to call. 

THE COURT: He was not in court during the time 
the testimony was taken; he was not present? 

MR. APPLEBY: We have another officer. 

THS COURT: Was he present in court? 

MR. APPLEBY: No. 


THE COURT: Is he here? The Court would wa 


MR, : While we are waiting, there nas e@ 
Kerr recording in which Mr. Rosenberg and the defendant 
overheard, I provided that cassette to Mr. Klein; only 
part of that recording was transcribed and right now 
there are a couple more minutes, as soon as that's 
done -- it's being done, I'll give that part to Mr. 
Klein. 


MR. KLEIN: This has nothing to do with this 


COURT: He's just saying what he's done 
oncerning something else within the case, It has 


the hearing, f r as I know. 


K-54 
Eb ct-direct 50 
MR. APPLEBY: Your Honor, this -s Agent bert. 
THE COURT: Swear in the witness. 

MICHA SEL ZBERT , called as a witness having been 
first duly sworn by the Clerk of the Court, testified 
as follows: 

THE COURT: You may proceed, Mr. Appleby. 

DIRECT EXAMINATION 

BY MR. APPLEBY: 

Q By whom are you employed? 

rp United Stutes Department of Justice, Drus 
Enforcement Administration. 

Q How long have you been so employed? 

A Five years. 

a Do you know the defendant Joseph Setter? 

A 


~ 


Point him out. 
The man in the blue shirt and the blue and gray 
sports coat. 


THE COURT: Indicating the defendant. 


) I would like to direct your attention to July j,/| 


1975, were you on the arresting team that arrested >. 


A Yes, I was. 


A-oS- 


Bbert-direct 


Where did that errest take place? 


with Sergeant Rawaod? 


ative fashion 


the Sergeant 
told him he 


what it wa: ( indicated to 


I remember. 


have been? 


do you recall him 


he was under arrest 


statements. 
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Ebert-cross 
testifying here today? 
A How co you mean that? 
& Have you gone over the facts with him and have 


you discussed it with him over 4 period of time? 


i We discussed the facts, it was coming to trial. 


events leading to the arrest of Mr. Setter? 


A Not until just recently; no. 


Q Had you discussed over a period of time the 


Q You never talked to the Sergeant about this case 
the arrest? 

A We have other cases that we are taking care of. 
We don't have too much time for something that is already 
finished until it comes time for trial. 

oi You testified before the Grand Jury? 


Yes, but not -- that was quite a while ago. 


| 

| 
Have you seen your Grand Jury testimony lately? | 
No. | 
Do you know if the Sergeant testified before the 
| Grand Jury? 


I believe he did. 


Have you been shown a copy of his Grand Jury 


I have not. 


| 


Anybody in the U.S. Attorney's office asked you 


A~<3 


Ebert -cross 
your version of what took place on the arrest that day? 


A Not until just now. 

Q But the U.S. Attorney has called you 4s & 
witness, and you say he didn't know that you knew about the 
arrest? 


4 Let me straighten this out. I understood that 


I possibly could be called as a witness to testify concerning 


the events surrounding the arrest and the seizure, and on the 
other exhibit and that's ali. 

a] Have you discussed your testimony with the U.S. 
Attorney? 

A Not until he just asked me the questions a few 
minutes ago. 

~ Now, when you were leaving in the car, after 
: you left the house and you were taking Mr. Setter down to 
your Headquarters, did you ask him whether he had been advised | 
of his rights yet? 

A I was standing there when the Sergeant gave hin 
the rights. As best as I can remember right at the moment of 
arrest. 

; you also gave him a card in the car? 
COURT: He said that. 
is it customary to give him the rights 


twice? 


R-64 


Bbert-cross 

A It's insurance it's an insurance policy. 
other words, he can't say he never say 
know what they were. I gave him the card to read. itie said -- 
first of all he told me he could read and he finished review 
the card, it took about thirty seconds. I asked him, "Do you 
have any questions? Do you understand all your rightst” He 
said, "Yes, I do." He gave me the card back. 

q Do you recall when the Sergeant gave him his 

earlier? 

wnen 

~ Did the Sergeant recite the rights to him, or 

did he give him a card to read, or did the Sergeant read 


verbatim? 


fs I was trying to watch what Mr. Setter was goin 


to do. I don't resember whether he d them off wine 
from his memory, but he did advise hin me, if 
the rights. 
What are the rights that he advised him of, he 


had a right to have an attorney; is tnat correct? 


A Yes. 


I never 


like that. 


A-~tt 


Ebert-cross 

A 

Q 
Grugs or narcotics? 

ia Pertaining to when? 

Q Would it was in the house or outside? 

A You are talking about what drugs now? 

Q The particular drugs in this case? 

hs There are a number of exhibits, they weren't all 
obtained on one day. 
Q I believe you testified that when you came into 
the house the Sergeant said, "Do you have any drugs or nar- 
cotics?”, is that right? 

A Once we were inside his house; yes, we did. 

~ Where did that conversation take place, inside 
or outside the house? 

7 Inside the house. 

io] What was the reason Mr. Setter gave for going 
back in the house? 


A He stated that he was placing hin under arrest 


and we stood outside for a couple of minutes while this war 


taking place; that he wasn't ready to leave yet and, of course 


we didn't know that he wasn't ready to leave. We felt when 
he went to his car, we thought he was going to leave. We 


don't want to v.ry and arrest somebody in their car, in a 


moving vehicle. We 


still drawn in the house? 


° 


Grawn in the house 
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r any resistance 


went to a close 


Sergeant 
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Ebert-cross 63 
It might have been six. The whole thing I can't 
was three or four of 
Were any drawers open any part of the house? 
a What do you mean? Were any drawers standing 
open or opened by us? 
Q Or any of yout 
A Not thet I know of. 
Was any search made for anything in any part of 
the house? 
Like I said, only to see if there were any 
| weapons lying around that could be grabbed by Mr. Setter, 
What Kind of search was made for that? 
Just an eyeball search. 
Just what was lying out in open view? 
We had at least two n 
| Setter at 
| would be able 
Q Was the rolltop desk open? 
A No, I believe it was locked. 
Q Was Mr. Setter relived of the contents of his 
} pockets? 


A ‘ down < . In Other words he 


| patted down t» make sure he didn't have any weapons on his 


person; his wallet and things like that were kept by us until 


A~¢ 
Ebert-cross 
he was taken to court. 
other | 
things in his pocket? 


A I think his wallet was taken out when he was 


back to the office. 


first arrested, and then we gave it back to him until we got | 


ve You got the wallet outside in the street or in 
the house? 
JT'm not certain whether 1 
but we did look at it. 


Q was the 


kitchen drawer? 
I really don't remember. 
Was there any money in the wallet? 
Not that I know of. 
Q Were you in the room where the file 


time the file cabinet was open? 


mh Yes, I was. 
When did you first put handcuffs on him? 
A As near as I can remember when we were leaving 


the house. 


What was he wearing in the upper portion of his 


aor 


=~» 


> 
) 
) 
4 
4 
) 


Aelia 
) 
O : 
r ' 
4 
oS 
¢ » 
o4 
“ny 
YO 4 ‘ 
4 
ae / . 
4 { 
> 
Sa 
s 4 4 
' 
: \ | 
7 { { 
ot 
‘ j ‘) 
' 
W : 
{ 
{> ft 
-4 
. 
c Pe : 
$ rea 
4 
{ 
, pe } 
4 rae) 
4 < ed ~~ 
) TF ( 
be) 4 ” 
Uh > 
oO Gea Ss 
C 
be j > » 38) r 
e ) T ) 
ie = e) 
a — — - —— = — ee — ~ ——-- - —- ——- -$ — 


rt 


A-SF a 


GOVERNMENT'S OPENING 


We will now have the opening statement of 


the prosecutor. 


(Mr. Appleby makes an cpening statement to 
the jury on hehalf of the United States of America 
as follows: ) 

MR. APPL£ZSY: Mr. Xlein, your Honor Judge 
Bramwell and ladies and gentlemen of the jury: 


This case involves the direct sale by the 


Opening - Appleby 
>. a. 
defendant Joseph Setter to a Federal Narcotics 


Agent. The sale came about as a result of the 
introduction of the Agent to the defendant by a 
former essociate of the defendant, Joseph Setter, 
and who knew Joseph Setter to be dealing in cocaine 
and who, unbeknownst to the defendant, was cooper- 
ating with the Federal Government. 

Now, the name of this individual, the 
informant, was Harvey Rosenberg. The cooperation 
of Mr. Rosenberg came about as a result of the 
fact that he himself had been arrested by the 
Federal Agents for sales of cocaine. And Mr. 
Rosenberg, in order to obtain leniency from the 
Government, agreed to cooperate with the agent 
in finding and locating sources of supply of 
cocaine. 

Now, the investigation of Mr. Setter began 
on April 10th of 1975. At that time Mr. Rosenberg 
in cooperation with the agents and in the presence 
of the agents made a telephone call to the defendant 
Joseph Setter at his place of business, Fxclusive 
Motors, which is a car dealership in Brooklyn. 

At that time Mr. Rosenberg placed a call to 


Mr. Setter and asked him whether he is willing to 


Opening - Appleby 
-60 @ 
sell narcotics, cocaine, thet is to be bought by 
the Federal Agent. Of course, in this conversation 
he didn't reveal the fact that his buyer was 
a narcotics agent. 

Now, as a result of that conversation--and, 
incidentally, ladies and gentlemen, that phone 
conversation wes taped and recorded and you will 
hear it played in this courtroom today. 

But as a result of that telephone conversation 
a meeting was erranged between Mr. Rosenberg and 
Mr, Setter to take place et Mr. Setter's residence, 
which is located at 54-16 Clenwood Road in Brooklyn. 

On April 17th, a week later, Mr. Rosenberg 
met the agent at the New York Joint Task Force, 
which 18 a part of the Drug Enforcement Aduinistrat~ 
fon of the Covernment. He met the agents at the 
office. And at that time, because Mr. Rosenberg anc 
the defendant were dealing between themselves at 
that time, the agents decided to wire Mr. Rosenberg 


with a body transmitter. This transmitter would 


allow the agents to hear the conversation 71 the 


meeting between Mr. Rosenberg end Mr. Setter that 
was to take place. 


On April 17th the agents end Mr. Posenberg 


Opening - Appleby 
-6G/a 

went to Mr. Setter's residence on Glenwood Road. 
Mr. Setter--excuse me, Rosenberg left the car of 
the agent’s and went to Mr. Setter's residence. 
At this tine he is wearing the recorder and the 
agents are overhearing now the conversation between 
Mr. Setter and Mr. Rosenberg inside of Setter's 
residence. 

At that time Setter informed Rosenberg that 
Rosenberg's buyer could purchase 1/8th of a kilo- 
gram for $4800, 

rosenberg then left Mr. Setter's residence 
and walked bd2ck to where the feceral agents were 


waiting for him around the corner and told him 


that Setter was willing to sell an eighth of a 


kilo for $4800, 

The agent gave Rosenberg money. Rosenberg 
went back to Cetter's residence and Setter gave 
Mr. Rosenberg the eighth of a kilogram and Rosen- 
berg walked out and gave them the eighth of a 
kilogram of cocaine. 

This was done under full knowledge of the 
agents. A recording was made with a Kel set 
recorder. You will hear that recording in the 


courtroom either today or tomorrow. 


wes the narcotics agent, 
he wis interested in increasing his 


lucrative narcotics business. 


So a mee wee arrenged fcr April 24th, 


~TO 


a meeting 
to €ell to the 
egent cuantities 
tr. fetter ¢« ie agent--of course, he 


number 


that as 
elephone call between the agent 
Setter, a neeting was arranged between 
and the agent for April 


ote the 
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Later, ladies and gentlemen, on July 3rd, 
1975, Mr. Setter was placed under arrest by the 
narcotics agents in front of hic home on Clenwoc. 
Road. And at that time the agents made another 
large seizure of cocaine from the residents of 
Mr. Setter. 

Based upon this evidence, ladies and gentlemen 
and for no other reason, at the conclusion of the 
case the Government will ask you to return 2 ver- 
dict of guilty. 

THE CCURT: Thank you ?tfr. Appleby. 

Mr. Klein, if you wish, you may make 


opening statement. 


MR. XLEIN: I wonder if I may on permission, 


to reserve eny opening I make-- 

THS COURT: You can't reserve it. If you 
can't make it now, you waive it. 

MR. KLEIN: I must make it now? I watve 
it then. 

THE COURT: Thank you. 

we will start with the Government's crse. 

MR. APPLEBY: Your Yonor, I give ny 2pologies. 


I just learned from Agent Rawald that Det. 
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(Tne jury urtroom and the 
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Pollowlag *2«<s : im ogen court anc in tne 


presence of tue 


x City 2olic2 Depart- 


sigmed to 


fiy for the meabers or 


and 


purchases you are-- 


you are assuming ** " he buver 


correct? 


A 


you cove to neet Harve; 


30 


to cause a case ¢t 


was with the 


A A323 is that he hadi been 


and was at the time involved in in 


S Now, you mentioned y5u 


Avril 17th. t 23 at the Task 


a 


and not binding 
presence of th? defendant. 


MR. APPUSBY: 


it being confirmed. 
at this point and 


I will receive 


Continue, 


Copeland - direct 
-G a 
objection as tu cnis. 
Yes. 
Of course, I remin? the juz 


is not binding on the defendant since he was 


not present. But this was certain preparations 


which were made in connection with this proceeding 


and it will be connected. 

MR. KISSIN: It muy be connected. 

TIE CORT: I'm sorry, it may 
be connectec; I'm sorry. 

The Goverrment has the obligation of con- 
necting it if they intend that treir case be put 
in. But it may not be connected, that's true. 

Continue, please. 

A Mr. Rosenberz told me that he hadn't discussed 
much about me bec2iuce itr. Setter did not want to meet 
me in person, but tat I would accompany him end he 
would purchase the first package and attempt to get 
Mr. Setter to meet me. 


Now, you mentioned a Nigra. 


briefly describe to the menbers 


Jury what @ “Nigra is. 
Jury wh. 1 Nigt Ls 


33 Copeland - direct 
~ YA a 
A A Nigra is a small recording device enclosed in 


a metal casing. It's a reel to reel device which has 
a switch for on and off purposes. 
Q 
a Kel recording? 
MR. KLEIN: The witness stated it was a 
Nigra and I don't think the prosecution should 
lead or try to correct hin. 
THE COURT: It's ea recording machine in 
any event. 


MR. APPLEBY: It makes no difference what 


type it is. 
Q It was a body transmitter? 
A Yes. 


MR, KEEIN: It does make a difference. Mr. 
Appleby seid it didn't and I say it does. 

THE COURT: Let the witness testify. 

Whatever it was, {£t was on Mr. Rosenberg 
at the time and you t<il us what it was. 

THE WITNESS: Your Honor, may I correct 
myself only to the fact that it was not 4 Nigra, 


dad 


it was @ Kel 


device and this particular device 


et 


was on a belt, a pocket type belt with batteries 


an? tre electrical device is contained therein. 


ome oni 


device 


Simultcne ously 


Simultene ou 


ice. 


Copeland - direct 
A~?/ 7 
It's about a block away from the 


A per! } veh n Glenwood Pod tetveen 
54th and SSth Strect. And Harvey exited the vehicle 
and walked down Clcnwood FRoadwere he crossed the 
street and enterec 2 house. 


a He got out of your vehicie? 


remained in your vehicle? 


the street and ertcred ea home, private home, number 54-16 


Sleaworl 
short time. Afterwards I 
observed hin exit that residence and come back to the 
undercover vehicle. 
Yhen he entered the vehicle he had told me he had 
seen the packige, he hed talked to Joseph Setter 
that he wae ready to buy the package. He had 


Joseph Setter did not v8n > see me st thet tire, but 


G@id waz Rp: me -t ea later date where we would have a 


Copeland - direct 
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I then give him $4,300 tn official funds. 


he out it acre23 “15 arr. Ze 
inside a drown oattr bag and he left the vehicle. 
i5wn Glenwood Road and 


reentered the resit2nce 


, 54-16 Glenwood Road. He stayec 


in there a short tite and? I observed him again exit 
the building, come back acres? 2A street and waik 


down Tl2nv20d 7292-2 4 return 4“e vehicle. 


paper bag. I t9>% 2 Ba 4d I looked into it 
and TY saw a clear > ¢ ' 1 a quantity of white 
powder therein. 

We told me *hnat the pacx 
Joe Setter would =°°t me ata 
at a owearrange:d tin 4 arranged location where 
we would talk about a personal meet and a purchase 4 


further purchase of narcotics. 


Q Sproximately what time did 


4 T am not sure 
my report to refre-’ 


+ 7 Ont 
MR. ADPLESYT: 
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document--<excuse me, I think a copy of it is 

already mar -ed. 

Q ve, I am going to shov you Government’ 
Exhibit 3500-1 and I ask you if that refreshes your 
recollection as to the time that transaction took 
place? 


(Handed to the witness.) 


Does tt refresh your recollection? 


Can you tell the members of the jury 


approximately vhit time this transaction took piace? 


A Aporoximately 5:05 P.M. 
MR. APPLEBY: I would ask that this packet 
be marked 2s Government's 1 for identification. 
TIE CUZRK: One glsssine package and con- 


ents r2irked Government's Exhibit 1 for identi- 


I now hand Government's 1 
for identification to Mr. Klein. 
(Exhibit handed to Mr. Klein.) 
7 Detective, I show you Government's 1 for 
identification and ask you whether you recognize it. 


MR. APPLEBY: Now I want the record to 


Copeland - direct 


&-74 


. a~ + 
sovVerTaAmentd 


Copeland - direct 


A-TS 


“FP, Rosenberg 


32 two items, the drown 


containing the 


“ “a * % 
sce stisKner 


this plastics dag with 


ter returning to 


what we call 
three bottles of various 
nartion cf * wet put Lato a tray 


portions of sch tlise-of these fle 


Aft2r i 
AY initti2le4 » 


the orocessinz 


olastiz biz 4 + wee geates 


‘awyaetine 

_—— J 
Pt arets-y 
— ” ‘- ae 


Teta marke ae = 
Le S 


a - 
wets actions, 
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“was «6F Ob 


your 


A MOTT RY. 27 
is 3V ALi 
“atartivea 


‘ 


"t yvour attention 


iv~ 


#211 wu 3 ev 
in *+he Ne 


wtantely 2:15 


Rosenterg 


a table. 
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I approachci-- 

Q One monent--continue, please, I'm sorry. 
A I approached the table and was introduced to 
Joseph Setter by Yarvey Rosenberg. 

I then set down at the table with the two and 
we ordered something to eat. And I engaged Mr. Setter 
in conversation relative to the ourchasing of a quantity 
of cocaine. 

9 Do you see the Joseph Setter that ‘tf. 


Rosenberg introduced to you on that day in the courtroom? 


you voint him out, ¢ . the remnber- 
of the jury? 
A Fe is the gentleman sitting at the table over 
there, in the brown suit, brown tie, beige shirt. 
TE COURT: Indicating the defendant. 

Q Would you continue, please, Detective. 
A I asked Joseoh Setter sbout purchasing large 
quantities of coczine from him. 

He told me he could do it, but he would 
want to sell a enell package. 

There wes e lot of general conversation also 
involved and Joscerh Setter gave ne a card with three 


telephone numbers on it. One telephone number he told 
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me was his home residence and the other telephone 
numbers he said was his job that he worked. He was a 
salesman in an automobile salesman shop--store. 
WR. ATTLERY: I ask this package be marked 
12 Governzacnt's 2? for identification. 
Sne zlassine envelope and 


ment's Exhibit 2 for 


defense counsel. 


identification an fc you 


card which was con*2ined 


(eni24 to the witness.) 


Yes, sir. 

9 What 49 you recotnize it 

It's a buziness card of the place where Harvey 
in4d on the back of the card--on tne 
t+ hes Potter, P-o-t-t-e-r, Euick and 
th “arvey Posenberg, ed car manager. 


the card that Mr. Setter gave to 


the card was given to Mr. Setter by 


Copeland - direct uu 
Mr. Rosenberg. Mr. Setter wrote his telephone numbers 
on the card and gave it to m. 
& let me see if I understend you. 


Wr, Rosenberg gave the card to Mr. Setter? 


4 To the best of 7y recollection I believe Mr. 


Setter esked for sonething to write on. Mr. Rosenberg 


gave him the card anc ° Setter wrote his telephone 
numbers on the card and gave it to me. 


And there are three telephone numbers on 


Not the numbers. What did they represent 
in terns of what 
A He told me she nunubers were the home 


teleohnone numbers, econd two numbers 


WQ, APPLEBY: I offer sov2rnment's Exhibit 
identificstion in evidence. 
COTRT: ail right. 
Receiv7z4d in evidence on behalf of the 
Governnent. 


Mark 
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A-€ | 
THE CLERK: Governmnent'e Exhibit 2 for 
identificetion, previously marked for identificatio 
marked in evidence. 
(So marked.) 
MR. APPLEBY: Can I pass it to the jury? 
THE COURT: You can show it to them. It's 
only the phone numbers on the back, and tell then 
what it has on the front. 
MR. APPLEBY: It has Potter Buick and 
Opal, used car department. It has Harvey 
Rosenberg, used car manager. 
Q Ineicentally, there are some initials on 
the front of the card. Whose initisis are those? 
A Those are ny initials. 
Q Dated and what initials? 
Dated 4-24-75, 
q And that date represents the same date you 
received it from Yr. Setter? 
A Yes, sir. 
Q Incidentally, whet tine cid this meeting 


take plece in the restaurant? 


A It wes approximately 3:45.P.M. 


Q Sometime in the afternoon? 


Sometime in the afternoon, yes. 
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Now, did there cone a time when you all 


Yes, sir. 
Can you explain--can you tell the members 

of the jury how that occurred? 
A Joe Setter said he had to get back to his job 
because he stayed too long on his lunch hour as it was. 
And we agreed that I would purchase an eighth of a kilo 
of cocaine from him on the 28th, around 10:00 o'clock. 

S Is that P.M. or A.M.? 

P.M. 

Joe Setter told me to call him earlier that day 
to let hin know if I was going to com. 

I told him I would. 


And he told me when I come I could park my car 


on East S4th Street and come around the corner, knock 


on his door and he would come out again in the car and 
we would do the thing in the car. 

I agreed and we all left out of the restaurant, 
myself, Joe Setter and Harvey Rosenberg. We had a short 
conversation, general conversation out in front. I 
shook hands with Mr. Setter and he got into a yellow 
Eldorado and luft the area. 


I then got into my own vehicle and I also left 
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the area. 

Q Incicentally, did Mr. Setter tell y>u how 
much he would seli the eighth of a kilogram to you for? 
A Yez, sir. Ye told me it would cc_. me $5,500. 

Q The telephone nunbers on Governnent Exhidit 
2, did your inves ization determine to what address those 
televhone numbers ire listed? 

i Yes, sir. 

Q Can you tell the members of the jury? 

A The first telechone nurber in whicn Mr. Setter 
told me was his residential nuaber came back to Mr. 
catter's howe residence, 54-16 Glenwood Road. 

The second two numbers came back to 4 used 
automobile dealer, “xecutive Motors, I believe the 
name was. 

9 Could it have been Exclusive Motors? 

Pxelusive Motors, I'u sorry. 

a) Now, Agent, I would like to direct your 
attention to April 2%th, 1975. 

Wers you on duty on that date? 
Yes, sir. 
Q And were you again working in an undercover 


capacity? 


A Yes, sir, I were. 
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2 I would like to direct your attention to 
approximately 9:30 P.M. 


Where were you at that tine? 


I was leaving the Task 


Continue, vlease, with what occurred on 


prior to my leaving the Task Force Office 


Joserh Setter and let hin know 


ond I wonld be there around 


that recordec, that telephone con- 


wae recorded? 


re thet call was recorded? 
o, TZ thoueht it wes. Maybe it wasn't. 
Detective, I show you 350C-5 and ask you 
“our recollection as to whether thet 
call wes recorded. 
(Hande4 to the witness.) 


that call wasn't recorded. 


Copeland - fase 4g 
‘Q Now, what occurred after you placed the 


telephone call to Mr. Setter? 


A At approximately 9:30 that night I left the 

Task Force Office and proceeded to Brooklyn. f arrived 
in the vicinity of 54th Street and Glenwood Road at 
approximsely 10:00 P.M. I parked my vehicle on Shth 
Street approximately fifty feet from Glenwood Road end 
I walked ’rom 54-15 Clenwood Foad. 

Wnen I vang the bell Joseph Setter opened tne 


door, came to the door and was dressed in terryclotn 


bathrobe, yellow terrycloth bathrobe and slippers. 
6° 
oc He told me to come in. I walked into the 


apartment, into the house. And he told me to wait 


{n a “itchen which was to the right of me off of the 


" S Did he tell you why you should do that? 
A Yes, he told me he hac somebody inside. 


After walking into the kitchen he talked for 


told me he would be right beck. 


I could hecr 2 female's voice in the background 


outer room which looked to be the living rocm. 


in the 


weat into the living room and he 


tyr. Setter 


disappeared from my sight of view. 


7 
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plastic bag containing jp amount of white powder. He 
gave me the bag and asked me, did I want a scale. I 
told him I did. 

He walked back over to the foyer aree, back to 
the left side, 2nd there was like &n office space with 
a desk and what looked to be office tyne of material. 

He came beck with a scale, put the ecale up on 
the kitchen cabinet and put the plastic beg on the scale. 

The weicht of the contents of the plastic bag 
were short. Ee told me he couldn't understand it and 
he apologized and that he would have to go back in to 


the living room are2 and get some more. 


He tore off 2 piece of aluminum foil paner snd 


welked to the rear of the house, inte his living room 


tyne area. 
After a short time he returned with the aluminun 
foil paver with a quantity of white po:der on it. 
He took the powder end poured it int> the plastic bag 
which was still on the scale. — 2 weight was still 
short. He told me he had to go back and get some more. 
He went back into the living room area and after 
a short time returned egain with another quentity of 
white vowder on the aluminum foil paper. 


He also poured this into the plastic bag which 
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was still on the scale. 
a Did he explain why it was short? 
I was to get--I was to purchase an eighth of a 
was short of that amount in the 
plastic bag. 

After which the weight was satisfactory to both 
of us, he also gave me a clear plastic vial containing 
another portion of white powder. He told me that this 
white powder was the pure thing and the powder in the 
plastic bag had actually come from the powder that was 
in the clear plastic vial. 


After which I gave Mr. Setter $5,500. He 


counted it and put it in the pocket of nis terrycloth 


robe. 

“Mle had sone short conversation efter that and I 
then left the house, leaving Mr. Setter in the house. 

9 Did he meke any reference to his girlfriend 
during the conversation with him? 
A Yes, sir. In his apology for the shortness of 
the package, he told me he couldn't understand, because 
he is elways correct with his weight. And after he 
came out of the living room area the first time, he told 
me thet his girlfriend must have messed with the package 


and he continuously must have apologized for the 
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shortness of the f Pom... 

MR. APPLEBY: I would ask that these two 
separate cellophane bags be marked as the 
Government's next exhibit. 

MIE CLERK: Cne glassine envelope md the 


contents marxed Government's Exhibit 3 for 


tents nerxed covernment's Exhibit 4 for id- 


MR. APPLESY: I will show Government 2 ind 


(Counsel confer with each other out of the 
hearing of tn? court reporter. ) 
Detective, I show you Government's Exhnibdit 


3 for identification and ask you whether you recognize 


A Yes, sir. 
2 What do you recognize it to be? 
A I recognize this item to be the evidence envelope 


containing the--conteinirs the clear plastic vial that 


also comtained the cleer plastic powder. 
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- 


That's the vial Mr. Setter showed you? 


It was given to me on the 28th by Mr. 


Which is sealed. 
APPLERY: ‘Which is sealed. 
contained in Government's 3 


same condition now as it 


t that time, of course. 
And how do you know this is the vial that 
you received from ‘r. Setter? 
i+ my name on the vial after returning 


that night. 


dete on it as well? 


other than the label that you affixed 


in the same condition as when 


Setter? 


Copeland - direct 54 
Now, after Be at a the vial-- 
MR. APPLEBY: If your Honor please, I would 
like to go back to Government's 1 and 2. 
Q Do you recall Government's 1 and 2 contained 
in the first plastic bag? 
A 
show you again. TI neglected to ask 
you a few questions. 
Detective, would you take 2 look at 
Government's 
whether the two itens contained in thet package are 
in the s2 q as when you received it from 
“tr, Rosenberg rignt 19. 
A No, sir. 
e WLll you tell us what is different on those 
two itens°? 


o> contaiaing the white vouder was 


initials and writing on 


are initials end a seal label 


which I signe4 my . 7© 2nd initials nyself, that are on 


the plastic beg anc it sen't there when Yr. Rosenberg 


gave me the exhibit. 
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A-7/ 
Q Other than that though, it's in the same 


condition? 
A Yes, sir. 

Q Detective, now I am going to show you 
Government's for identification and ask you whether 
you recognize the of the cellophane bag. 


(Handed to the witness. ) 


‘That did you recognize the contents to 


This is an Txhibit--sealed exhibit evidence bag 
containing a plastic baz with white power therein end 
a brotm paper baz. 

On the plestic bag with the white powder I have 
my initfals, ‘FC. On the brown paper bag I have my 
initials, JFC and the date and also an evidence eeal 
label with my name and ny initials, JFC and James Copelan™ 
and the date. 

A) When 4!4 you put the initials end the date 
on those items? 

A After reporting to the Task Force Office on the 
night of the 28th. 

Q Are these the--is this the paper bag and 


the clear plastic b7g that you received from Mr. Setter 
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RTE 


on the 28th? 
A Yes, sir, it is. 


Now, the cellophane bag is sealed with 


A My initials, on the top on tne right 
hand corner and my nam James Copeland, is written 


on the 


It's d2ted what? 


on Government's 


Avril 23th, after returning to 


you do with Government's 3 for 
“avernment's 4 for identification 
office? 
-9o Detective Marrero. 


teste verformed on Government's 3 and 


Q 


A The same three i } explained with 


reference to the other exhibit w t n the contents 


wal — 


af 
of 


sec 


reporter 


2ENR fC far tAente 
OO geo 1daent 


es your recollection 


man gave é answer and he didn't show 
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his recollection was exhausted and he 
impeach.ing him now. 


He can impeach his witness under 


“e is doing it to refresh his 


you sure it was Police 


ced it in 


I will allow it. 
Honor, this man gave an 


refresh- 


I would -ather the tetimony 
If his recollection needs 
would permit it. 
would respectfully submit 


it needs correction. 


with that? 


given an answer that 
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{is not satisfactory-- 
Det. Copeland, would you tell the members 


Q 
of the jury who you recollect having placed Government's 


2 and 3 in the safe? 
4y asked and 


Ww. KTEIN: TI object. Alr 
answered. 
TYE COURT: I will permit it. 


Overruled. 


IT will verml. it. 
Sterra and Police Officer Golub. 


Do you want to offer 3 and 4? 


s, your Honor. 


comet: Well, offer it. 
APPIEBY: I offer Government's 3 and 4, 


mete 


your Honor. 


WR. KTEIN: I object to it. 
TIE COURT: Overruled. 
Tt has definitely been eonnected . This is what 


he got fron ‘YT. Setter. 
Received in evidence on pehalf of the 


Government. 
MR. TIN: May I have # voir dire on this, 


if your Honor please? 


THE COURT: Yes, of course. 


Go right ahead, 


Covelend {rect 


a; ae 
right now, richt R~7 ¥ 
Me, KTETN: I don't know how good ! 
You heve already ruled. 
mmenimm, Tt's 2 voir dire as to those 


ener fic q+-me, 2 and li 


wTwATR NTor WY AETV AMT OF 
last time you saw this? 


ona hi, 
ean the evidence 
nevt +{~e ‘rou 
eaid yoy saw sameher » in the safe? 
vagterd av, 
And 47": lon? 8 period expired betveen the 
time, tose tvs ti-ce? 
Annroxineately 2 vear. 
And a> ron know where thet was durin 
neriod af? 2 year, ‘sn a¢ha~ 1+ w2g out af th 


tine? 


T know it * taken from the safe the next day 


delivexed to the Taek Porce Office Taboravory at 
Droge Administretion office, 


Right. 
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And do you know where his it might have been in 


interim during that year? 
No, sir. 
Do you know how many people may have examined 
{t or looked at it and touched it during that year? 
A 
KLEIN: I respectfully move my objection; 
wn a continuous chain ~“ custody. 
\PTLEBY: A continuous chain of custody-- 
wancs me to call in ever: wtne:+° 
who possessed that package up to the time it's 
produced in this courtroom, I will produce then. 
THE COTRT: “hat's what you may have to do. 


We wants a continuous c iin of custody. I will 


Mr. Klein. 


Would your Honor reverse ysur 


time it won't be 
received an? IT will permit the Government to put 
in whatever custody is required and see at that 
time whether be admitted. 


MR, KLEIN: ‘Thank you very much, your Honor. 
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A~FF 


DIRE .v TXAMTMATIC®’ /Tontinuec 


BY MR. APPLEFY: 


Tetective, I now direct your 


May 1Oth of 1075, 


Setter at thet +! 


T mate 9 eto smharne 4747 49 tty | 


ta &£aJankawn 42°71 wan aweesA®e 


aA? pmnlarment 
2 J4 ~ tbe 


a wer serting telenkone 


> 


affice yesterdey 


-* 


THA ware Kaeoe +h OF reecortir 


Copeland - GG" 63 
Q Was that recording « fair and accurate 
representation of the conversation you had with Mr. 


Setter on that date? 


A Yes, sir. 


Q Detective, you were in my office and you 


also read a transcrint of that conversation. Is that 
correct? 


A Yes. sir. 


’ 
2 Yas that transcript a fair and accurate 
representation of the telephone conversation you had 
with Mr. Setter on that day? 
A 
AEPIEBY: I would ask that this cassette 
marked tne next Tovernment's Exhibit for 
identification. 
Tr COTRT: One cassette marked Government's 


ntification. 


APTIPRY: May I also have thie trans- 


as the Tovernment's next Exhibit for 


Four-page document marked 


Sovernment's Exhtbit & for identification. 
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Q Now, Detective, I show you Government's 


5 for identification, which is the cassette. 


Do you recognize it? 


- 
N 
oO 
tr 
ct 
ct 
2) 
2) 
(D 
3 


A This is the cassette tase that I used when record- 


An? how do you Know that is the tare? 
A T have ny initials at the top of the tape with 


2 And is that the original recordinz? 
4 Yes, sir 
2 And you heard this recording played in ay 
office. Is that correct? 
A res, sir. 
Rn And you recomized your own voice obviously? 
A Yes, sir, 
C And ysu recognized the defendant's voice 
from vrevious transcctions with him 
A Too atin 
ei) tam © 
¢ 
nN epryie arse @' re * a 
I sho’ you Governnent's Txhibit S for 
P 
itentificatinn. 
Do you recomize that transeript? 
: : E. 
““ 
SE SA A TAY EET ME TANS STE TY AEN ERI Ls 
ee — Rea, 
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~ 
we 


“hat do you : %gnize it to be? 


. A nis is a tronseript of the recording of the 


tePenhoar eal) of >">" syd tre defendant Joseph 
Wwe aw Sete —_—<— ~- ~~ ee wee we AS LN Oe Uw www we 


G {ST LIST: ‘Your Honor, I offer Government’ 


. Tetcc:ive “*spelanid, other than the strip 
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Q And, Mr. Copeland, which is the handwriting 
you’re referring to? 
a Ou the right corner here, JFC. 

a And this is your printing up here? 
A Yes, it is. 

° And now we are referring to side one? 
A Yes, sir. 

Q And when was that made? When was that put 
on there? 
A The reccrding was made on the 19th. The in- 


scription was made on the 20th. 
Q And how about iooking at the other ‘de. 


Is that in your handwriting? 


A No, sir. 
° And that's side two, right? 
A Yes, sir. 
Q And do you know when that was put on? 
A No, sir. 
& And do you know, do you recall now whether 


it was on there at the time yo: put your note on side 
cone? 
MR. APPLEBY: Can you tell me what notes 
you are referring to, Mr. Klein? 


MR. KLEIN: I am referring to this ne, 
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Mr. Apple. y. 

Q Do you know my question, Det. Copeland? 
Would you repeat your question, please? 

Q Surely. 

All I want to know, at the time you put 
this inecription on side one, wnich states conversation 
between Det. J. Copeland and Joseoh L. Setter in CT 
75-0113 on 5-19-75, Exhibit D, and then you initialed 
it and put the date, 5-20-75? 

A Yes. 
q At the time you wrote that and initialed 
this notation on the other side, which says 
5-19-75--I can't read all of it, dut in the blue ink, 
was this notation on there at the time? Do you recall’? 
& No, I don't recall that. 
KLEIN: While I am here, ney I inquire 
transcript while I am here? 
COURT: Yes, sure. 
LEIN: Fine. 


you make the transcript 


@ Do you know who made the transcript? 


I believe Police Officer Golub made the trans- 
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a Do you know how many copies--how many 
versions--if that was the first version or whether that 
was a corrected version? 
A No, sir, I don't know. 

Q Do you know who did the typing? 

No, sir. 

Q Do you know whether the typist was corrected 
by Officer Golub or by anyone else? 
A I don't know, sir. 

Do you Know where this was kept, where this 
cassette was kept after you made it? 
A No, sir, I don't. 

Q When was the last time you saw this 
cassette? 
4 On the day of the 20th. 


Q And what did you do with it? 


A I gave it to I believe Police Officer Golub, 


Sgt. Rawald. 

Q And when was the last time after May 20th, 
1975, when you saw this cassette? 
A On yesterday. 

a Do you know who had custody or access to 
it during that period of time? 


A I know th Task Force Office had access to it 
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prior to giving it to the District Attorney's office-- 


I'm sorry, the U.S. Attorney's office. 


& It wasn't sealed to your knowledge, was it? 


Not to my knowledge. 

MR. KLEIN: I respectfully except to the 
introduction into evidence. 

THE COURT: Det. Copeland-- 

THE WITNESS: Yes, sir. 

THE COURT: You heard the cassette? 

THE WITNESS: Yes, sir. 

THE COURT: You saw the transcription? 

THE WITNESS: Yes, sir. 

THE COURT: Is what you heard in that 
transcript a true and accurate report of what you 
heard ard what you said on the 19th? 

THE WITNESS: Yes, sir. 

THE COURT: Overruled. Received in evidence. 

MR. APPLEBY: Your Honor, with your 
permission I would like ts have-- 

THE COURT: I think it's time for lunch and 
I think we will go to lunch. 

MR. APPLEBY: Very good. 

THE COUR’: We will adjourn for lunch and 


we will come back at 2:00. 


Copeland 
A-1 06 
Please do not discuss the 
selves or anyone else. 


The jury may leave for lunch. 


(The jury leaves the courtroom and the 


following takes place out of the presence of the 


jury.) 
THE COURT: You may steo down. 
Thank you. 
THE WITNESS: Thank you, your Honor. 
THE COURT: 


(Luncheon recess. ) 


R-\0) 


AFTERNOON SESSION 


(The following takes place out cf the 
presence of the jury.) 

MR. APPLEBY: Your Honor, may I just make 
a statement? 

THE COURT: Yes. 

MR. APPLEBY: It's really a pronouncement, 
if you might say. 

THE COURT: Sure. 

MR. APPLEBY: The Government does intend 
to call Mr. Rosenberg. I have been talking over 
this matter with my colleagues and we will place 
him on the stand. 

COURT: So there will be no oness on 

at all. 

APPLEBY: That's right. 

COURT: No oness on you at all. I 
shouldn't have put one on you in the first place. 

The Government will call him. 

MR. APPLEBY: I have put a call through 
to Mr. Rosenberg and he will come down as soon 
as I can locate hin. 

THE COURT: All right. 


MR. APPLEBY: We would like to have an out 


+ ; 
we wt 

of the jury mint hearing with respect to Mr. 

Rosenberg, 80 we can establisn his position on 

the stand and sc * instruct hin. 

MR. KLEIN: -sn‘t there a Federal Rule if 
the Governnent know: the witness will avail 
himself of the Fifth Amendment privilege, they 
cannot put him on the stand? 

THE COURT: You show me the authority. 

MR. ZLEIN: I don't have it right here. 

THE COURT: You bring the authority in. 


MR. KLEIN: Yes, sir, I will do that. 


MR. APPLESY: May I make a suggestion with 


respect to Mr. Rosenberg? 

Perhaos to avold any complications, 
Klein, I can enter into a stipul ation if Mr. 
Rosenberg would be called as a witness he would 
refuse to answer any questions and, therefore, it 
wouldn't seen that Mr. Setter is scared of--Mr. 
Rosenberg is scared of testifying because he 
wouldn't want to-- 

MR. KLEIN: No. 

THE COURT: He doesn't want to do it. 
Forget it. 


Ready to proceed? 


Colloguy 
-,07 
MR. APP Y: Yes, your Honor. 


THE COURT: Detective Copeland, you may 
sit back. 

All right, dSring in the jury. 

(The jury enters the courtroom and the 
following takes place in open court and in the 
presence of the jury.) 

THE COURT: Mr. Appleby, those last two 
pieces of evidence that were to be marked, did 
the clerk actually mark those? 

MR. APPLEBY: One moment, your Honor. 

No, your Honor. 

I would like to move Government's 5 for 
identification into evidence at this tine. 

THE COURT: And the transcript? 

MR. APPLEBY: Yes. It's marked for id- 
entification. 

THE COURT: Those should be marked. 

The clerk is coming now and he will mark 
those when he comes in. 

MR. KLEIN: Can your Honor instruct the 
jury that the transcript is not evidence, it's 
what the jury hears that's evidence? 


THE COURT: Yes. 
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It's what the jury hears. The transcript 
is just to be used as a guide in following whe’ 
ever is on the tape. 

MR. KLEIN: Yes, exactly what they hear. 

TYE COURT: Yes, what they hear, definitely. 
The transcrivt is only a guide that is used to 
follow what is on the tape. 

Mark those in evidence on behalf of the 
Government. 

THE CLERK: Government's Exhibit #5 and 6 
previously marked for identification received in 
evidence. 

(So marked. ) 

MR. APPLEBY: With your permission, your 
Honom. I would like to play Government's Exhibit 
5 in evidence and distribute Government's 6 in 
evidence to the members of the jury. 

THE COURT: You may do that. 


MR. ArPLEBY: Thank rou. 


(Transcripts of the recording are passed 


among the jurors. ) 
MR. APPLEBY: Before I begin with the tape, 
I would like to review some of the testimony with 


the detective f-om this morning. 


Copelanc - direct 
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THE COURT: Surely. 
JAMES F. COPELAND, previously sworn, 
resumes the stand and further testifies as follows: 
DIRECT EXAMINATION (Continued) 
BY MR. APPLEBY: 
* You stated you did make a call to Mr. 
Setter. that correct? 
sir, that's correct. 
This is on May 19th? 
sir. 
And you nade this call to his place of 
business? 
A Yes, sir. 
*) Thank you. 
(Whereupon the cassette recording referred 
to is played.) 
Q Detective Conveland, do you have a trans- 
cript in front of you now? 
A Yes, sir. 
Q Of the May 19th call? 
I would like to ask you some questions about 


the transtript and what you're referring to on the 


transcript and what the defendant is referring to. 
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MR. KLEIN: I object, your Honor. The 
conversation speaks fo. itself. This calls for 
an operation of mind. 

THE COURT: The conversation speaks for it- 
self. I will sustain the obdjection. 

MR. APPLEBY: “Your Honor, what the witness-- 
he can explain what he himself meant bv e“rtain 
terms and phrases. 

MR. KLEIN: That's calling for an operation 
of mind. 

THE COURT: Well, I would think the trans- 
cript would speak . or itself and I think it's 
full enough that the jury can by looking at it 
have their understanding as to what it might be. 


I think it speaks for itself. 


Q Now, Det. Copeland, there is reference on 


+e tape to a forthcoming meeting? 
A Yes, sir. 
q And thet meeting was to take place the 
following Wednesday. Is that correct? 
A Yes, sir. 
c And that would have been what day? 
That would have been the 2lst. 


G Did you meet the defendant on the 2lst? 


Copeland ~- direct 
Yes, sir, I did. Ans 
Q Where did that meeting take place? 

A At the Grotta D'Oro Restaurant on Flatbush and 

Winthrop Street in Brooklyn. 

9 Can you tell the members of the jury what 
occurred at that meeting? 
A I arrived at the Crotta D'Oro Restaurant a°* 


about 1:00 P.M. on May the 2lst. And as [ 


the restaurant I didn't see Joseph Setter there. I 


sat down and ordered something to eat and “waited Mr. 


Setter. 

Approxinately half an hour afterward Mr. Setter 
showed up, sat down at the table with me and we began 
to discuss the quality of the package I had vurchaced 
from him on the 28th. 

I let him know that I thought the package was not 
of good quality. He said he could not understand it 
because it was what he said it would be. 

We discussed purchasing another package, a larger 
package, if Mr. Setter can give me a better quality 
than the last one. 

He told me the man that he got the last package 
from didn't have good stuff and he wanted to get 


someone else and I w.s to call him at a later date. 
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After which Mr. Setter left the restaurant with 
me and he got into a yellow Eldorado and left the area. 
I also got into my auto and returned to the 
Task Force Office. 
o Did you have any communications with the 
defendant thereafter? 
A No, sir. 
MR. APPIEBY: Your Honor, I have no further 
questions. 
THE COURT: Do you want to pick up the 
transcripts, if you don't mind? 
» . APPLEBY: Yes, your Honor. 
(Transcripts heretofore passed among the 
j.rors arecollected by Mr. Appleby.) 
THE COURT: You aay cross-examine hin, 
Mr. Klein. 
CROSS -EXAMINATION 
BY MR. KLEIN: 
& Det. Copeland, my name is Irwin Klein and 
I represent Joseph Setter. 
A Yes, sir. 
Q How lon, ave you been on the police force? 
Thirteen years and five months. 


Q -How long have you been a narco? 


Copeland - cross 
HS 
Six years. 


Q How long have you been assigned to this 


particular unit? 
A Since October of '75--'74, I'm sorry. 

Q Less than two years? 

Yes, sir. 

Q How many times have you testified in court? 

Hundreds of times . 

Q And do yeu usually testify with sureness and 
certainty? 

A Yes, sir. 

q And is it customary for a prosecutor to 
remind you you're giving an incorrect answer by saying, 
"Are you sure?" 

A Tt has been done in the past. 

fe) Is that a prearrenged cue or a code between 
you and a prosecutor when you give a wrong answer he 
says, "Are you sure," and then you give the direct opp- 
osite answer? 

A No, sir. 

Q That's just a coincidence today? 

A Not a coincidence, but it's not a prearranged 
thing. 


But I noticed each time the prosecutor said, 
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"Are you sure,” you did chan.se your answer, didn't you? 


A I don't recall whether everytime he ‘id that, 
but it did happen, I imagine. 

Q And you testified as to what kind of 
recording device you placed on this informant, Harvey 
Rosenberg? 

A Yes, sir. 
a) You testified it was a Nigra, didn't you? 


I first testified that until I correctec nyself, 


Q Now, do you know how big 4 higra is? 

Yes, sir. 

Q How big is 1%? 

A Measurements, I couldn't tell you the exact 
measurements, but it's so large, yet so wide. 

Q But would you say about four by six or 
something like that, five by eight, maybe, in 1es? 
A I'm not sure of the exact measurements, but 
somewhere in that-- 

2 Am I correct that a Nigra is a self- 
contained unit besides having tne recording device in 
there, you also have the tapes, 80 it records right 
in the case itself? 


A A Nigra, yes. 
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a And when you finish, then you opened the 


case and take out the tape and you can play it in there, 
if you wish, you can also take it out and pu* a new 
tape in, is that right? 

A Yes, air. 

q And you don't have to have any backup 
uit sitting in a car tuning to any particular frequency 
or wave length? 

A Not with a Nigra. 

G Tiat's right. 

And the other thing is called a Kel. Is 
that u.rrect? 
a Yes, ee. 

a How big is the Kel? 

A There are several different types of Kels. The 
type I have used most times are a emall device, 60 
large, but it goes into a belt of batteries. 

© Wouldn't you say--I beg your pardon, belt 
of what? 

A A belt that has pockets with batteries contained 
therein. 

S Isn't that belt for concealment purposes? 
A Well, it's for concealment purposes and for 


the strength of the recording device because it gets 
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its enervy through the battery system in the belt. 
Q Det. Copeland, isn't it about the size of 
@ Ronson Cigarette lighter? 
a I would say the size ox a cigarette pack, the 
avice itself, yes. 
Q How thick is it? 
A There are various sizes, but I would say just about 
like a cigerette pack. 
a) But there is a big difference in size between 
the Nigra and the Kel, isn't there? 
A Yes, sir. 
Q And the way of operation, the reason the 
Kel is smaller, is because it doesn't have the reels 


right in the mechanism there, but that it's being 


transmitted on a radio frequency and anybody who happens 


to be on that wave length in an automobile can pick it 


up, am I correct? 
A Yes, sir. 

% And the reason the Nigra is smaller--the 
Kel is smaller, the reels are contained in the Nigra 
and the Ke] is merely a transmitting unit? Would you 
say that? 
A Yes, sir. 


Q A biy difference between the two, isn't there 
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Yes, ther: is a dig difference. 


5 You said you made a mistake when you 
you put a Nigra on him? 
a Yes, sir. 

Q And the prosecutor had to remind you 
was a Kel. Is that right? 

A He didn't remind me, but by him asking me, 
gave me a second thought as to whether it was the 
Kel or the Nigra. 

Q Do you h*ve any independent recollection 
of these events * iat took place or is your recollection 
based on what--on the conversations with the prosecutor 
or other members of your group or what you have been 
handed to read or copies of your Grand Jury testimony, 
and so forth? 

4 Most of my testimceny was of an independent 
knowledge within mysel.’. I have discussed it with the 
District Attorney--the U.S. Attorney and also to other 
members of the case that worked on the case. 

Q And did the District Attorney--the 
prosecutor show you copies of reports that you had made 
concerning this case? In other words, did you read 
your report recently? 


A No, sir, I didn't. 


Copeland - cross Bu 
f-120 
Q Dic you read your Grand Jury testimcny? 


Yes, I believe I did, on one occasion. 

Q When was that-- 
A Several --several months ago I beli*ve I met with 
Mr.--with the U.S. Attorney and I went over my Grand 
Jury minutes. 

THE COURT: Mr. Klein, copies of all of 
these has been furnished to you and your client 
in that case. Isn't that right? 

MR. KIEIN: Pursuent to law, your Honor. 

THE COURT: Whevner it's pursuant to law 
or they wanted to give it to you, all I am saying 
is that you have copies of all those things? 


MR. KLEIN: Yes. I am entitled to receive 


THE COURT: Continue, counselor, continue. 

q Now, have you worked with this Harvey on 
any other case? 
A No, sir. 

Q Do you know that this Harvey pleaded guilty-- 
excuse me, was epprehended by your group for # violation 
of these very same narcotics laws? 

A I know that he had been arrested. By whom I 


do not know. 
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oa Do you know he pleaded guilty in that case? 


Yes, sir. 

Q Do you know that he made a deal with the 
Government to cooperate by setting people up and breaking 
cases in return for consideration? 

MR. APPLEBY: I object to the word "set ap.” 
THE COURT: Sustained. 
Rephrase the question. 

Q Do you know that he made a deal with the 
Governmer.t to cooperate in the return for leniency on 
his sentence? 

A I know that he consented to cooperate, for what 
reasons and for what he is to receive from it, I didn't 
know, 

c Did you think he was patriotic when he 
cooperated with you in this case? 

A I wouldn't know, sir. 

Q Do you know whether the cooperation in 
this case was part of his bargain for receiving leniency? 
A No, sir. 

eg Do you know whether he was being paid to 
eooperate in this case? 

A I do not know, sir. 


Q Where did you meet him? 


Copeland - cross 
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A At the New York Drug Enforcement Task Force 


office. 

« Who introduced you to him? 

Sgt. Rawald. 

Q Was he in custody at that time? 

No, sir. 

« I mean there were no handcuffs but he was 
there and Sgt. Rawald was there? 

A To the best of ny belief he was there by prior 
arrangement, yes. 

q With Sgt. Rawald? 

He wasn't in custody. 

« No. Prior arrangement with who? 

With Sgt. Rawald. 

q To meet you? 

A I don't know if that was the planned reason for 
him to be there, but that's what happened after he was 
there, 

Q All I am trying to find out how you came 
to be there at the same time. Was it 4 prearranged 
point? 

A Yes, I'm sure it was. 
q And you knew you were going to meet this 


fellow? 
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Yes, I did. 

Q And did you know that he had been working 
as an informant for the Government after his apprehension 
and arrest for about a year and a half or 807? 

A No, sir. 

Q Or for -ny period of time? 

a I only imov .e€ was working at that time. 
And how long and what he .ad done Ididn't know. 

Q Did you krow he wes working for any period 
of time, regardless for how long, as an informant for 
the Government? 

A I only know he was cooperating 4s an informant 
and that's all I know. 

C Now, you spoke about--when you testified 
before the Grand Jury did you tell the Grand Jury-- 
you did testify before the Grand Jury, didn't you, on 
Cctober 10th, 19757 
A Yes, sir. 

Q And did you tell the Grand Jury anything 
et all about this Kel transmitter? 

A I don't know, sir. 
MR. KLEIN: Do you have a copy? 
marked up. 


(Handed to Mr. Klein.) 


Copeland - cross 
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Thanks. 
~ I show you--it's not even marked for id- 
entification, is it? 
MR. APPLEBY: It's 3500 material. 
Q I show you a copy of your Grand Jury 
testimony and ask you to refer to that portion of it 


on Page 2 and 3 whic’. refers--you see here it says, 


"were you working in an u.d*rcover capacity on April 17th, 


1975? 
"ANSWER: Yes, I was. 
"QUESTION: And approximately at 3:15 
where were you? 
"ANSWER: I was in the vicinity of 
Glenwood Road and East 55th Street in 
Brooklyn. 
"QUESTION: Can you tell us wher? you 
were at that time?" 
Then you come “o your answer on the next page, 
Mr. Copeland. 
Do you see anything there about the Kel trans- 
mitter at all? 
A I wasn't asked anything about the Kel and I 
didn't answer anything about the “el. 


Q So, in other words, your Grand Jury 
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dmony was silent 4s to Kel transmitter? 
I wasn't asked that question. 


Q That's righ. 


But I ask you again, is your Grand Jury 


bKimony silent as to any Kel transmitter? 


Yes, sir. 


C And that was the time you previously 


‘ 


tified there was 2 “el transmitter used. Is thac 


ht? 
I beg your pardon? + 
be 
G You testified earlier this morning that 


y, 


fel transmitter was used earlier on that occasion. 


Yes, sir. 
Q Now, you sat in the car you sey while 


rvey the informant went into the house. Is that right? 


yes, sir. 
Q And then Harvey came out once and went 
ek again, came out again the second time and got ir > 


e car and you drove away? 


Yes, sir. 
Q All right. 
Did you go into te house that cay? 
No, sir. 
Q Did you see Joseph Setter in the house at i 


that time? 
A No, 


Q 
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h-1re 


sir. 


Do you know who was--of your own personal 


knowledge do you know who was in the house? 


A No, 


Q 


sir. 


What is the exact date of the first pur- 


chase, the purchase you have just testified to on that 


particular occasion where Harvey the detective--Harvey 


the informant went into the house and came out and you 


said you gave him money, he went back into the house 


and he came 


date? 


A That 


© 


A I'm 


out with 4 brown paper beg? What is the 


was April 17th, 1975. 


And whet time was that? 


was ap, roximately 5--sometime after 5:00 


Sometime after 5:00? 


Like what? 


not sure. I would like to look at my report 


to reflect my record-- 


THE COURT: Show him a copy of his report. 
Mine is marked up. 


Ail right. 
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Get it from the prosecution. 
MR. KLEIN: I have my little notes in *he 
margin. 
THE COURT: That's all right, that's okay. 


(Report referred to handed to the witness.) 


A That was 5:05 P.M. 

Q That's when he came back? 
A Yes, the second time. 

Q That's right. 


And you took right off from there? 


A Yes, sir. 
Q How long had you been outside the house 


on that block up to that point? 


A From about 4:30, I believe it was. 
Q From about 4:30? 
A Yes. 
Q Would you please look at your report thet 


you made--when did you make that report, air? 
A The day after--the day after that event took 
place on the 18th. 

a) I direct your attention--I invite your 
attention to the first paragraph, is that right, April 


17th, 3:15 youleft your headquarters office and proceeded 


to Brooklyn, right? 


a 
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Yes, sir. R-1F 

Q Approximately 4:30 you arrived and parked 
on Glenwood Road? 

A Yes, sir. 

Q How long was he in the house the first time? 

About twenty minutes. 

Q Now, when you saw Exhibit 1 for identifi- 
cation--when you saw Exhibit 1 for identification you 
testified it wasn't in this condition, the contents were 
not in this condition. 

A That's correct. 

Q There was a brown paper bag and inside 
there was a glassine bag with a white powder. 
A Yes, sir. 


‘y 


Q You didn't actually see Harvey Rosenberg 


make the purchase or a purchase from Joseph Setter or 


anyone else in the house while you were outside sitting 
in the car, did you? 
A No, sir. 

Q All you know is what Harvey told you. I[8 
that correct? 
A That's correct. 

Q You mentioned something about a three in 


one test. What ‘4s the three in one test? 
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A It's when we have three bottles of chemicals, 


sulfuric acid, I'm not sure of the third chemical, in 
which a portion of the white powder is taken out of the 
bag and put on 4 tray and a series of steps these 
three chemicals are mixed with the contents, the powder 
content. When it results in a certain coloring effect 
we then assumed that it's a positive reaction and that 
cocaine does exist in the powder content. 

Q That's an assumption? 

That's an assumption on our part, yes. 


Q And did you administer the test in this 


A No, sir. The other officers administered the 
test in this case. 

q Who? “ho was that? 
A Police Officer Ryan, Police Officer Golub, 
Detective Sierra. 

Q Do you know if any of them are botanists? 

What is that? 

Q Botanists. 

Partners? 

Q Botanists, B3-o-t-a-n-1i-s-t-s. 

No, sir. 


lan 


Q Botany, piants. 
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No, sir. 


THE COURT: He probably doesn't know what 
that is. 
MR. KLEIN: I beg your pardon, sir. 
THE COURT: It doesn't appear he knows what 
it is. 
Q I am talking about sombody who is an 
or specialist on plants. That's what botany 
I don't think so. 
Do you mow if they are chemists? 
To my knowledge they are not chemists. 
Q Do you know if they are physicists? 
To my knowledge they are not. 
Q You testified that it was cocaine? 
A Based on our tests and the laboratory analysis 
report afterward, yes, 
Q When did you first make a determination 
or come to the conclusion that it was cocaine? 
A After we received the analysis I was sure it 
was cocaine. But from the tests thet were put on the 
white powder contents I suppose that it was cocaine, 
yes. 
Q And thet field test was made that night? 


Yes, sir. 
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Or the same day? 


Te field test was made the same day as 
the seizure, as the purchase? 
A Ye: sir. 
Q And when was the laboratory test made, 
do you know? 
A I don't know when it was made. 
© Now, what happened to the samples that 
were used for the testing--excuse me, withdrawn. 
They didn't test-- 
MR. APPLEBY: What test are you referring 
to, Mr. Klein? 
MR. KLEIN: The field test he had so given. 
Mis is the bag that you say that Harvey 


handed you on that first day, is that right, 


lL for identification? 


A Yes, sir. 

Q And you say you saw 4 field test made from 
a portion of this, right? 
A yes, sir. 

Q Now, was the remaining contents of the 


powder in this item, was this tested or was a sampie 


tested? 


Covelend - cross c6 
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A A emall portion of the powder in the bag was 


taken out of the bag and pleced in a tester, yes. 


¢ So no test was made of this in the glassine 
bag, a test was made of a sample, of a portion taken 
from here. Ie that vight? 
A Yes, sir. 
¢ And whet happened to e remainder of this 
sample or was it all used up? 
i Tt was just a pinch and actually it was used up. 
Q And what happened to those samples that 
were used in the tests, do you know? 
A T don't follow you, sir. Would you repeat? 
C What happened to it after they gave it 
this three in one test? 
A You mean what happened to the .esult of the test? 
0 No, not the result of the test. What 
happened to the pinch, the sample to which the tests 
ere supplied? 


A Tt's diluted and in the chemical that's in the 


Was that then destroyed? 
Tt's discarded afterward, yes. 
Q So we have no documentary proof or evidence 


of that test. Is that right? 
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ra to other but testimony which we--the decision 


which we came to and stated in our report. 
Q Right. 
Other than that we haven't got the physical 
item itself? 
sir. 


Do you know whether cocaine is an alkaloid 


'?, APPIFRY: Your Honor, maybe Mr. Klein 
can reserve his questions for the chemist. 

TE COIMT: I think you properly should 
because this man is not a tenia and you're 
takinz it right out of a book. 

“MR. KLEIN: That's correct. 

THE COURT: So when the chemist comes, the 
chemist may be able to resolve all of these 
sroble1s for you possibly. I don't know. 

“mm. KLEIN: Not only the chemist, but 
whoever adninisters the field test. I would 
like to examine on that. Because they made 4 
determination right on the spot and the witness 
testified about a three in one test. 

THE COURT: It was only a pinch anyway. 


I don't think it's going to be dispositive of 
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what is before tie Court at this point. 

As to a pinch, I don't think it will create 
any big problems because a chemist is going to 
have to testify as to what is in that bag. 

MR. KLEIN: Yes. But the Government put 
this man on the stand to elicit testimony that 


it was cocaine. 


He told you whet happened to 


I am not discussing the pinch 


Co shead with the witness. 
I am trying to defend the 
liberty of the client here. 
TE COUNT: Mr. Klein, you go right ahead 
. this witness anything you wish. This 


ts not a chemist. That's Mr. Appleby's 


MR. KEFIN: I have established that. Good 


enough. 


hy 


Now, when was the purchase you sa ou made 
> r 5 


the direct purchase from Mr. Setter? What was the 
date of that? 


A On April 28th, 1975. 


April 23th. 
Wheat time? 
Approximately 10:35, 10: 
At night? 
sir. 


Q 


Do you know--and this was in the house, he 


had company in the houce? 


You said he had company? 


sir. 


Do you had another nan in there 


\EPYT TTY: 


PIETY: I believe he 


\E stated he didn't 
Know who was Klein. That was 
testimon;. 


ompany in the house. 


after you left the premises, 


leaving the premises other thin 


sir. 


You don't know that or that's not $90? 


Copeland - cross 
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I don't know that. 

2 What date did you meet Mr. Setter in the 
Rizuto (phonetic spelling)? 
Q What is that, sir? 

Q What day did you meet him in the Italian 

nt? Grotta Rizuto, wasn't it? 

Jrotta Ors. 

That was April 24th, 1975. 

2 And what tize is that? 
A That was about 3:15--yes, about 3:15 in the 
afternoon, I think. 


~ 


2 I invite your attention to--do youstill 


have your Grand Jury testimony? I think you do. 


Page he Grand Jury testimony, Line 9-- 


you asked this question, did you make 
this answer? 
"OUESTION: Now, Detective--" 
By the way, you're being questioned, I 


believe, by Mr.-Apoleby, the Assistant U.S. Attorney? 


All richt. 
"OCUESTION: Mow, Detective, I would 


to refer you to April 25, 1975, and 
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I would ask you where you were and what you 
were doing on that date. 
"ANSWER: On that date--on that date, 
the 25th of April, 1975, I was in the vicinit 


of Flatbush Avenue and Winthrop Street where 


I entered the Grotta D'uro. There I met 


Joseph Setter and the confidential informant? 


Do you recall being asked that question and 
giving that answer? 
A Yes, sir. 

C Does that refresh your recollection as 

to the date that you met Mr. Setter in that restaurant? 
A That question : 
error on the report and answered reflecting the sane 
error. 


When did you discover the typographical 


The day of the Grand Jury hearing, afterwards. 
q And was any correction made? 
A Yes, it was brought to the attention of Mr. 
Appleby who made the correction in his own personal 
notes. 
MR. KLEIN: Mr. Appleby, do you heve eny 
written correction in front of tne Grand Jury 


on this question and answer? 
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wR. KEETMN: I don't believe the Detect ve 
referring to the Grand Jury. 
Were you referring to the Grand Jury, 
Det. Copeland? 
TUF WITNESS: No, I brought it to your 
attention the date of the Grand Jury hearing. 

WR. KEPIN: Is there any correction in the 

Grand Jury sinutes? That‘’s 211 ny question 
referred to. 

“MR. APPLEBY: Wo. 

Are you referring to your revort--do you 
have your report here, sir? 

Mot for that tate. 

(Rath counsel confer with each other out 

sf the heartnz of the court reporter.) 

Second »aragraph, Mr. Copeland. 

“ur, Coneland, I show you this paper and 
what is iat? Is that a report you make concerning 
your activities? 

sir 


{in the normal course of 


business at 2 of the event reflected 


a 


in the vaver? 


Usually not long after the event. 
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R-137 


>) 


Right. 
| And up in the upper left, in the box there 
lays, buy, 2_t and the date. It says Det. James 
copeland, New York, N.Y., 4-24-75. 
| Yes, sir. 

Q And then in péragraph two does it not 
tend the followinz statement: On April 25th, 1975, 


approximately 2:"0 P.M.--and it goes on to say 


entcred the restaurant, Grotta D'Oro, and met 


Yes, sir. 
C And yu say that date is wrong? 
Yes, sir. The report was prepared on the 25th, 


h reference to the events of the 24th. 
low lore after this renort did you testify 
ore the Grand 


ury? Do you know how long after? 


That rcvort was made April 24th. Is that 


It was made out on April 25th. 
2 It was mde out on April 25th. 
And you testified before the Grand Jury 
AQctober 19th, 1975. Is that right? 
Yes, sir. 


Q And April 25t* appears there also. Is 


a 


~~ 
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that right? 4-/4 Q 


A Yes stir. 


Q And that was your oral answer, your verbal 
answer at that time? 


A Yes, sir. 


Did Harvey ever tell you that Mr. Setter 
J 


didn't want to meet with you or deal with you or have 


5 Yes, sir. 

Q Did he tell you that on any number of 
occasions or just once? 
A Mo, he just told me that prior to tre 17th. 

C And did you urze him to go ahead anyhow 


get Mr. Setter to 


A No, I personally @dn't. 


I beg your pardon? 


A I personally did not urge him to do so. 
9 Did somebody else urge him to do that? 
4 TY wouldn't know. 
9 "hen he said that--when you say that Mr. 


Yarvey Rosenberg said Mr. Setter didn't want to deal 


with you or have anything to do witsh you, did you tell 


him forzet it? 


a. 
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A No, because he just said Mr. Setter didn't want 
to meet me. 
Q You didn't tell him to drop it, did you? 
A No, sir. 


“A 


Did you tell him to go ahead with it? 
A H. nad already been told to go ahead with it. 
Q By somebody in your group? 
4 By the superiors and the officers working with 
him, yes. 
Q So, in other words, what I am trying to 
find out here, even though your confidential informant 
told you that he had made contact with Mr. Setter and 
that Mr. Setter did not want to meet you, they never- 
theless instructed him or directed him and told him to 
continue his efforts to set up & meeting with you. 
Is that right? 
f Yes, sir. 
You made 2 statement that when you were 


in the house buying Atrectly from Mr. Setter that he 
=) 5 


h2d other company in the other portion of the house. 


A Be said he had company. 
G Did you hear voices? 
- I heard a voice of a female. 


Q And when you weighed this product, whatever 


- 


r-+ 
> 
ON 
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it was, did you say it was not full weight? 


A Yes, sir. 

a] And you say Mr. Setter then told you he 
didn't unferstand it, my girlfriend must have messed 
with the packaze? 

A Yes, sir. 

0 Did you say that when you went to the 
rand Jury? 

A = don't recall, sir. 


‘hy don't you take a look and see if you 


did. 
A "hich page, Counselor. 
A Tt shoul4a start at the bottom of Page 5 and 


@ 
OV 
ie) 
+o | 
he 
a 


zo into Pag 
(‘Theremon there was a pause.) 
9) All rizht 


‘Yow, 214 you make that statement to the 


Grand Jury that Mr. Setter said my girlfriend must have 


messed with the pac*.1ge? 


) And aid you make a report of the incident, 


one of vour regular reports, a DEA-5? 


> 


I believe I did, yes. 


MR, XLETI: I don't know if this is marked 


2 De you want to look at that and see if it 


is in eny way in there? This is 4 report made by you. 


A Yes, sir. 
2 “hat date is that, Mr. Copeland? 
4 April 29th. 
MR. APPLEBY: ‘what 35C0 number? 
2 ‘hat 1: the number up there in the right 
in ink? 


Tf you 29 through it you will see on tr 
second vage, I belicve, do you see the word there, ay 
tirlfricnd must have zessed with the package, anywhere 


sn that paper? 


"Toe t 
4 es, Sir. 
" hese is it? 
‘ In Parazraoh 4. 
2 "hat does it say? 
A Net. Coveland examined the white powder and 


you went to the Grand Jury you didn't 
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say it, did you? B-tTT 

A No, sir. 
Q And in Paragraph--the top paragraph on 


that page, up here on Page 2, I think it's Paragraph 


2--is there a statement as to the shortage in thet 


paragrann? 
A Yes, sir. 
9 And would you read that statement? 
A Setter took the plastic bags containing the 


white powder and put it on the scale. Det. Coveland 
noticed the weicht of the plastic bag was right. 
Setter said he could not understand it because he had 
weighed the package himself earlier in the day. 

9 Tere is no mention about a girlfriend 
messing with it there, is there? 
4 Well, the next continuing passage-- 

9 Right, but when you went to the Grand Jury 
you didn't say anything about it, did you? 
A No, sir. 

Q Now, what kind of scale was this? Can 
you describe the scale? 
A Like a tri-bar scale, about so long, sixteen 
inches long or so. It has a bar that goes across the, 
the weicht--I don't know how to word it, but it has 


& round--like a dish shaped top to it that you put the 


Copeland - cross 


— 


package on as your scale goes down you set 


émount that you want. 


Q Right. 


Mr. Seiter and-- 


re was there? 


first time? 


Just 


want to confuse you. 
Ye was at the nezotLlation meet 
The two instances we are 

two sales here-- 


Purchases. 


When Harvey went in he was 


Tel transmitter, is that right? 


Copeland - cross 110 
And there me agents in the car or on the 
strec* who were tuned in? 
A Yes, there were agents on the street. 
And they were listening to it? 
Yes, sir. 


a“ 
7 


And they had recording devices in the 


r car? 


Ard aid Yarvey wear this flamboyantly like 
my tie, out openly, or did he surrevtitiously conceal 
it in his clothes sonewhere? 

Tt was conce2zled in his clothes. 


2 And wasn't Setter aware of the fact that 


Yarvey had enzized hina in 3 conversation--was engaging 


him in 2 conversation and leading him in a con- 
versation that was beinz taped? 


I don't know, but I am sure he was not aware of 


Wasn't the purpose--withdrawn. 
Was Harvey briefed before he went out to 
nermanently record “Mr. Setter's testimony on that tape? 
Was he briefed as to the nature or types of Gjuestions 


he should ask? 


A No, sir. 
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q He just A a tepe--you put a tape recorder 


on a man and send him out and they could have been 
talking about a baseball game or basketball game? 

A Ee was told what he wae to go to purchase or 
e‘tempt to purchase. 

Q Wasn't he told to go out and set nim up 
and elicit incriminating testimony, evidence against 
Harvey--“gainst “r. Setter? 

wR, APPLESBY: Your Honor, I will object. 

T= COUPT: Sustained. 

Renvhrase the question. 

MR. APPIFRY: Your Honor, also I would 

ask that you instruct the jury that a question 

‘s not necessariiy evidence. 

TH CORT: Yes. 

A question is not evidence. That's the 

attorney's statement. 

Was this the first time to your knowledge, 
your personal knowledze--excuse me, this is the very 
same dev that you met Harvey? 

Yes, sir. 
Q And you're putting on a recorder that 
day, right? 


A 


cross 112 


land - 
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So as far as you were concerned, of your 


Cope 


own personal knowledge this was the first time that 
Harvey goes to talk to Mr. Setter from your own 
personal knowledge? 
MR. APPLEBY: I am going to ask that 
“ur. Klein clarify what he means by his own 
nersonal «n> ledge. 
nowledge. 


T2 your personal knowledge. 


other than what I was told, that's the only tine 


T saw hin go to Mtr. Settei's house. 
2 Didn't ne go there, didn't he consent or 


didn't he put on thot “el transmitter and enzaze 
Yarvey--engage “fr. “etter in a conversation th2t Mr. 
c. thaw ALdn't <now 91s being taped, solely for the 
nurpose of setting uD “Mr. Setter and breaking 4 case 
as part of his agreenent with the Government so he 


ean get leniency for Als Swn crime? 


—- ADP AT Toy ® 


A rrny: Again I object to t2 word, 


Cone 


permit it. 


We come to the telephone conversation that 


was mace, that you made, that we Ts that 


alled ™ Setter 


Little while ago? 


tell you to make the telephone 


sreeal from him the fact that he 


A _* 
AG ersss 


A-(F0 


tine? 


You consider it an invasion of privac 


tane a conversation 


guesttion. 


enforce rent 


5+ t . ‘ - 
rte-when you Tt 


u the reason that you taped 


-elephone conversaticn with 
I am cure there cre 
ke it dey. 


J 


sut the reason you put it 
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m tape. Wasn't it for the purpose of getting evidence, 
incriminating evidence against Mr. Setter? 


Por additional evidence, yes. 


So your answer to my question is yes then? 


Are those tinted glasses that you wear, 
Mr. Copeland? 
Yes, sir 


Ts thit because of a color blindness? 


“TTMESS: May I ask your Honor, should 
gineses off? 
COUNT? u don't have to. You can 
It's up to you. 
let me explain, if may. 
You don't have to explain. You 
{t tn summation. 

MR. XLEIN: I don't have to use it in 
Summation. “hen the other veovle I get on the 
Itand--when you referred to a color test-- 

T= COURT: You don't have to explal., you 
don't have to exvlain. 


MR. KLEIN: All right, sir. 


Now, you testified, I believe, that during 


116 


Coveland = .. 03 
RA-1s / 
this conversation at the Grotta D'Oro, Grotta D'Oro, 


I think is, 3 were making arrangements for a 


purchase on 


And the arrangenents were with resvect 
to a particular car. “hat were the arranzements, whose 
car was it sunpose7 to tes’ place in? 
Tn my own automobile. 


Tn whose? 


T show vou Page U--Paze 4 of your Grand 
Jury testimony next to the last vsragrach, line 22, 
startinz on Line 1°. 
"te told ne when I cane to his house,"-- 
Do you follow ne-- 
"to park on S5th Street or 54th, to 
knock on his door, he would come out of his 


house, he would walk around the corner and 


we do the package in his car." 


Wo, sir, that's an error. 
In other words, your testimony was wrong 


Grand Jury then? 
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I said my car or the car. I knew it wasn't 
ls car. 
) So the reporter made the error and put rls 
istead of mince. 
I don't mow who made the error, sir. 
MR. XLELTI: Ple.ise bear with me. 
Tiz COURT: Take your time, take your time. 
fayoe we will tuxe a snort adjournment. 
While the jury's out, »dlease do not discuss 


the case. The jury muy go sit for a short 


leaves the courtroom and the 


followins ‘taxes place out of the presence of the 


yveland, when you get 


off at this voint, don't discuss the testimony. 


THD COURT: Det. Copeland, come up. 


ae pare TTRATTO C 3 - 
PL LTN2SS : es; Sir. 
wir fCATyOm TaaAvw | 
THE COURT: Ready to g07% 
wn IT SPT Yes 

- . a --« 


Copeland - cross 
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following takes place in open court and 
presence of the jury.) 
THE COURT: Ladies and gentlemen, while 
you were owt IT had to take care of some court 
ind that was why it was 30 long in 


your returning to the court. 


sin, you aay continue. 


nd, during the intermission 


ou disceus3 t+h anybody from the voro- 
secutor's table’ 


A 


‘e4 that you arranged 


Grotta D'Oro on May 21st 


referring to? 


7s were there at the 


rofer to your Grand Jury minutes, Page 


just read it to you and it was in 


reference to Ancil 25th, and you see there you were 
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asked where you were and what you were doing on that 
day and you answered on Line 9 stating you were at the 


Grotta D'Oro Restaurant and you met Joseph Setter and 


the confidenti21 informant Firvey. 


A Thet's April 2&th and you said it snould 
have been April 24th? 
A Yee, sir. 

Q Anything about “May 2ist on there? 


Wo, sir. 


A) Is there anything tn vour Grand Jury 


testimony ebout “ay 21st about which you just 
testified, setting up another meeting there? 
A 
Did you make a daily report for May 21st? 
Yes, I 414. 
Q You did? 
VR. KLEIN: Can I have the report for 
May 21st” 
MP. APPEFBY: I turned over all 3500 
material to you, Mr. “lein. 
I'm sorry, your Honor, the entire case 
report was turned over to Mr. Klein. Sgt. 


Rawald informed me there is such a thing called 
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& daily reports that the U.S. Attorney's office 


does not get. If Mr. Klein would like me to have 
Sgt. Rawald get that, I would get it for you. 

MR. KLEIN: All I am saying is certain 
papers were turned over to mé. 

THE COURT: They should have turned every- 
thing over to you. 

MR. KLEIN: Yes, your Honor. 

MR. APPLEBY: In the normal course of 
business they are not turned over, but we will get 
it to Mr. Klein. 

THF COURT: Get it for him and see that he 
is furnished copies. 

MR. KLEIN: Can we 101d Agent Copeland for 
further cross-exam ination until I get the 
further pavers, then? 

MR. APPLEBY: Set. Rawald would like to 
ask a question, your Honor. 

SGT. RAWALD: Through you, your Honor, 
is Mr. Klein going to ask for all the days or 
for all the witnesses involved? 

THE COURT: I imagine so, I imagine so. 

MR. KLEIN: Yes. 


g Your testimony--excuse me, please describe 
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A-ist 


how Mr. Setter looked on the day you say you made the 


purchase from hin? 


A Qn the night of April the 28th, is that the 


to? 


in a y2llow tight clinging terry- 


Slippers on. He had shorts under 


about the clothes. I am 


is he ¢:es today, with the 
a little longer. 
little longer today? 
stle longer then. 
mustache ? 
is heavy as it is today. 


rsu want to tell us about 


s was April 28tn? 


nave a goatee everytime you saw him? 


Copeland - 
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I believe so, yes. 
q How many times did you see him? 


Only twice--three times, actually; the 17th, 


sorry, may I correct 


us correctly. 


On the 2th re 23th and on May the 2lst. 


on the 17th? 


at his house? 


e hin? 


staurant. 


1d a goatee each and every 


Sllection he had a small 


g Who arranzed the meeting at the Grotta 


D'ove Restsurent? 
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A Which meeting, sir? 
9 The first meeting. 
4 That was prearranged by Mr. Harvey Rosenberg. 


‘a Harvey Rosenberg the informent? 


a purchase on April 29th. Is that right? ‘That was 


four deys after the neeting? 


9 And would you siy th>* the purchase which 
you clain you mete from Mr. “etter came about largely 
due to the efforts of the tnfornant Harvey Rosenberg 
inducing Mr. Setter to meet with you? 


MP. APPLEBY: Chjection. Calls for a 


TYE CO'PT: Sustained. 

Revhrase, 

Would you say that the purchase which you 
claim you made from Mr. Setter on Avril 28th came about 
in great measure 412 to the efforts on the part of 
Harvey Rosenberg, the informant-- 


MR. APPLEBY: Objection. 


Q --who arranged to introduce you to Mr. 


o- 


Q 
° 
ue 
° 
B 
On 
i 
oO 
“ 
2) 
o 
Q 
1 ood 
™ 
= 


Setter and arranged a et between you and Mr. Setter? 
MR. APPLESBY: Objection, your Honor. 
HE COURT: Sustained. 
2 T? you hadn't met Mr. Setter then you 


couldn't have curchased any cocaine from hin, could you’ 


YVR. APPLEBY: Your Honor, that's argumen- 


i @ us tained. 
a "Tho arranzed the meeting at the Grotta 
D'Oro Restaurant ? 
4 Which meectins are you re’o-~'ng to? 
7 The first meeting that preceded April 28th, 


A "> may knovledzte Lt waz Mr. Setter and Mr. 
Rosenberz's arraaz27ont3s. I don't ‘mow who stated as 


to what tine, were or whatnot, but Lt was arranged by 


190 told you thait there was a meeting? 


A The officers who handled the case and Mr. 


> 

“ 

— 
J 
3 
O 
| 

t 
) 


ci, PPrz t> this time Harvey had 
informed you, had he not, that Mtr. Setter didn't want 


to meet you? 


Tlarvrtracrt « n ‘ ' 
A Prior to Yarve;'s going to Mr. Setter's 
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residence, he told me that, yes. But after that he t 
me that he would meet me at another time. 


Q And you're saying that Harvey had spoken 


Setter before he went to his residence on April 


sir. 
And Yarvey had told you that Mr. Setter 
want t> meet with you” 
Yes, si. 
Did you ask Harvey to “%rrange 4 meeting 
with you, 
T might hove, 
0 Anda finally, Hervey did arrange & meeting. 
Apparently he was successful. [8 that right? 
A 
Men would you say that the purchase or 
the sale--excuse 7¢, would vou say that Harvey's 
efforts in your behalf in introducing or convincing 


My. Setter to meet you and deal with you contributed 


to the success ent comletion of the purchase and sale 


on April 28th? 


MR, APPTERY: Obfection, your Honor. 


TE COURT: 


Don't answer the question. 
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a Did Harvey ever tell you how many times 


ar? what efforts he made to get Mr. Setter to sgree 


to meet with you? 


A 


tranztnit*e~ on hin. 


ret dresse? with it? 


whet shout ‘fis belly--right around 


ne wl whe? 
L CG: 


vour comversations thereafter wit 


Mr. Setter tare? 
A 
21) Yarvey's--to vour knowledge were 


Yarvey's convercertions with Mr. Setter before and 


after that day t 
A Wot to my 


Are there any tapes thet were made of 


Copeland - cross 
A-/by 
conversations with Mr. Setter, either with you or 
Mr. Setter cr with Harvey and Mr. Setter that have 
not been produced in this courtroom? 
A Not to my knovledge. 

MR. APPLEBY: ‘’21t, I would like a 
clarification, produced in this courtroom. Are 
you talking about pricr to thls trial? 

YR. XLETHW: Why don’t we clarify it then. 

“Mr. Anpleby has suggested not only this 

but I understand there are two more tapes-- 
APPTEFRY: Yes, th°*'s correct. 

I an talking about the three tapes. 

MR. KLETN: Than you, Mr. Appleby. 

Only one has been put in evidence so far, 

IT am talking about the three. 
Are you familiar with the three tapes [I 
am talking about? 
A Yes, sir. 
0 They were two others besid-s this one thet 
Mr. Avopleby had. 
I am asking, were there occasions when 


Mr. Setter's convers2tions with you or with Harvey, 


either by telenhone or in person were taped and we 


don't have the tanes here? 


Copeland - cros3 


A-/63 


The defendant-- 
TH: > Mr. Appleby, perhaps you can 
answer th 
I don't think Det. Copeland 
Knows what lay 1 my possessinn. 


hin tf he has produced 


APPLESY: TI will just state that all 


recordings made in this case have br en 


everutt =a 
~VeELTYVLZe 


A 


jeeided when to tave the conversation 
the conversation? 
was mede by Sgt. Rawald. 
made before you entered 
conversation with hin or after? 


Pefore, 


further questions, 


ny redirect, Mr. Appleby? 
APPLEBY: Just a few, your Honor. 


COURT: All right. 


Copeland - redirect 

You may oreteed § 4 
REDIRECT EXAMINATION 
BY MR. APPLEBY: 

Det. Copeland, there has been reference to 
the April 2ith meeting with “tr. Setter at the Grotta 
Dore Restourant. And Mr. Zlein elicited in the Grand 
Jury L was April 25th. Do you recall that? 
A 


C ‘Yow, would you take a look at Governnent 


25-3 and tell the nembers of the Grind Jury (sic) when 
this renort ts 721te4--let me renhec7e the question. 


{¢ a date in the upper left hand 
that date refer to? 
Te date the revort is written out. 


At your office? 


Now I would like to refer your attention 


to Paraczravh 2 0% thet report and thet paragraph, does 


it not, tell us the date thet you went to the Grotta 
N'ore Restaurant? Ys that correct? 
A That's correct. 

does this revort indicate that 


you went to the G D'Oro Restaurant? 


she report is dated 


rosedly a future 


it is. 
you a lot of question: 
about y- =n + testti-ony and whether certain 
information {7 £1 in your Grand Jury testimony. 


You reenall th : ‘ced y “ho*“ex you made a 


statement adc 3 ! on April 28th. Do you 


Anal Se ee 


2r you recall anything 


y testimony. 


meeting, there was 


testimony? 


asking you those 


questions. 


e 
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Did I ask you anything about that information 
A No, you did not. 
Q And is it your unuerstanding a Grand Jury 
presentation is tunvosed to tnelude all the detaiis 
of the case? 
. XLETY: I object to that, your Honor. 
THE COURT: Sustained. 
RW. APPLEBY: All right. 


9 hen you testifted you weren't testifying 


ss to all the meetings with “tr. Setter. Is that correct? 


MR. APPLEBY: Wo further questions, your 


mr COITT: Go ahead, “r. ‘dein. 


RECROSS -EXAMIEMATIOCN 


a) Did you tell Mr. Setter everything absut 
your surveillance about this whole case, about the 
purchase and everything else? 

MR. APPLEBY: Mr. Setter, Mr. Klein? 
MR. KLE: Excuse me, I meant Mr. 
Applebdy. 
9 When did you tell Mr. Appleby, the pro- 


secutor, everything that hainvened, that you observed? 


Copeland = recross 
R-/6) 


OURT: At what point in time? 


KLITN: At any point, your Honor. 


trand Jury didn't 


+ 


cocaine and it was 


"J don't know 


Copelend - recross 133 
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Q He ‘didn't ask you that in the Grand Jury 
though? 
A No, sir. 
C, Did you tell hin all these other things 
that were not ~skxed of you in the Grand Jury about the 


Kel transmitter--did tr. Appleby know there was a Kel 


_ 424 2% ew Ss 
VlLansSmicv ser used on Prad 1/5N% 
28 ea >| 
ai -““3 1S “waste 


tle didn't ask you about it thuwugh, did he? 


mM. MLE: I forget <ue other thing, what- 


{a lir. Appleby xnow the other item--it 


slips my mind for the aoment--that you omitted that 


you didn't testify before the Grand Jury? 
f®. APTLIRY: I ob, -t, your Honor. 
T= COUNT: Sustained. 
You say that the date in the body of thet 


report of yours, April 25, 13 incorrect, it should be 


} Is that the only error? Is that the only 


I don't recall, sir. 


MR 


APPLEBY: ask for a more specific 


question than that. 


eport itself? 


» L will permit 


2ls0 incorrect. 


out now, it's 


meeting on the 25t 


AMPOT TINY « 


No further questions, your 


Copeland - recross 
A-17 0 
TS COURT: All right. 
Are you finished with this witness? 
MR. XLEIN: Yes, sir. 
All right. 


Yo. may step down. Thank you. 


oun from the witness 


T have a meeting at 4:30, so 


vitness goes. I 
about that tine. 


ADIT THUY « wf. 


1y YT have a side bar, your 


J 


ak... FAV Amine 


=> haannxine 


APTTT>Y: The chemist amlyzed also 
ttems thet were seized and he would have to 


testify abou : > {tems and there was no testi- 


mony about the seized items y I would like 


EXCERPTS FROM TRIAL TESTIMONY -  “LLIAM RAWALD 


& 227312 - direct 
ys) ae 
to get nin in, but Mr. Mlein- tells me he is going 
to cross-examine the chemist and we will not be 
able to finish him anyway. And perhaps I can 
* custojy witaesses. 


J 


921d you dio that? 


sw 


ask him to come 


-lece ‘n open court 
the jury.) 
tire, your Honor, 


William Rawald. 


SKA ATI ST: 


= ome 
a Se aro". 
Nae ate we 


Igt. Rawald, please. 


the New York City 
{sned as a group 
=nforcenent Task 
you veen employed 


& +9 
CpBemns : 


Rawald - direct 
R-17e 
little over nineteen years. 


How long have you been 4 supervisor in the 


Now, you are the--one -f the case agents 


in charge of the Setter case. Is that correct? 


A Yes, 

Q And TI would like to direct your attention 
to April 17th--incidentally, do you recognize the 
Aefendont Setter in the courtroon? 

A 


"ou point him out, please. 


seated next to “r. Klein there wearing & 


mr COmT: Indicating the defendant. 
wR, APDLEBY: ‘Thank you, your Honor. 
would like to direct your attention to 
April 17th, 
Ves, 
2 Where were you and what were you doing 
at that time? 


A At that time T was a group supervisor in group 


fifteen in the New York Task Force. 
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Q And were you on a surveillance team at 


that time? 
A Yes, sir, I was. 


Would you tell the members of the jury 


where you were. 


A On that particular one I would appreciate it 


if I could my memory on tne notes. 


. 


referred to handed to tne 


Government's 3500-2. 


of April 17th I was in the 


and Glenwood Road supervising 


re the other members of the 


my notes to get the names of the 


icer Golub, Detective 


Special Agent Richel, Special 


Eber (phonetic speliing) and 


Rawald - direct 139 
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Investigator Boss of the State Police, and also Police 


Officer Ryan. 
Q Did there come a time you met Det. 
Copeland? 
A Yes, sir. 
a When did you meet hin? 
In the early afternoon of the 17th. 


you meet him near Mr. Setter's 


office. 


you met Mr. Rosenberg? 


Rosenberg? 


you met him near 


you received anything 


tell the members of the jury 


what u received? 
Yes, sir. 


I received a package from Mr. Rosenberg. It was 
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a brown paper beg that ret a plastic bag and in 


the plastic bag there was a white powder. 
What did you do with those items? 


the powder at that 


of the field test? 
A Tt was a vositive reaction for a positive 
cocaine ferivaitive. 

) "hat @44 you do with the items after you 
field tested then? 

I brouzht them to the New York Task Office and 
returned then to Mt. Covelend, gave them to Det. 
Copeland. 

4 Sir, I show you Government's 1 and ask you 
whether you recomize it? 

sir. 

‘hat do you recogni 
4 It appears to be the same package that I receivec 
from Mr. Rosenberg which I had turned, surrendered to 
Det. Covelend. 

How do you know that that's the same 
package? 
A T'm not pocitive it is, sir. 


Do you recognize any initials? 


attention 


the jury 


ng, around 


sbserved Mr. Setter 


. vehicle that was 
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At this time vie a two-way radio I instructed 
the other members of the team I had out there that we 
would place Mr. Setter under arrest at this time. 
I tdentified 
was under errest for 
narcotics 
ne, olease. 
Setter under arrest I read 


hen supervised-- 


you tell the members of the jury 


Admintstration 


efSndant's rights after being 


you recall what those rights were? 


2211 them exactly, but I do have 


IT would ask that this item 
Government's next Exhibit. 


CLERY: Advise of rights marked 
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Government's Exhibit Te identification. 
(So marked.) 


Q Sergeant, I show you Government's 7 for 


identification and ask you whether you recognize it? 


we 


' 


es, sir, I do. 

- What do you recognize it to be? 
recomize it to be the Forn DEA 13-A which 
to Mr. Setter advisinz him of his rights. 


offer 


sovernment Exhibit 


that correct? 


9 What did Mr. Setter indicate? 


cated he understood them, sir. 


od. 


Q well, perhaps you should read specifically 
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wnat those sections were and what Mr. Setter's responses 
were to each of those questions. 
to Mr. Setter were: 


Questions, it is my duty 


Knowledged, yes. 
"stand tnat anything you say 


inst you in a court or other 


esponded, yes. 
understand you have the 


right ¢t f 1 lawys before we a®k you any 


o* 


questilo: to nave with you during tne questioning’ 


any questions until he 


you decide to answer now 
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er 


r without a lawyer, you still have the right to 


née questioning at any time or stop the questioning 
® purpose of coneulting a lawyer. However, you 
ive the right to advice of covnsel and the right 
ain silent and you may answer questions and make 


ement without consulting a lawyer, if you so 


i then asked nim, do you understand your rights? . 
To which Mr. setter acknowlecged, yes. 


said, do you elect to waive them? 


snere was a cursory frisk conducted of Mr. setter 


e sure he wasn't armed. de had no weapons on 


suthine 
wwe ay Wha dbieye 
me then told me he would like ts go back into the 
for several recsons. tle said he had to feed his 


Someuning anc make a pone call, I don't know 
was to his girifriend or his employment. And he 
to go back into his house and I told him it would 
y. And he saic he would appreclate it we would 
et not to let neople in the neighborhood know that 


being arrested, and especially his parents, who 


oer 


ery 111 and lived downstairs in the house in which 
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he resided. 
I then instructed the other officers who were 
with me to try to keep everything nice and quiet and 


let's go into Mr. Setter's residence and take care of 


“tr. Setter then opened the door to his residence, 


T went ints the nouse behind him and the other 


scaine or any other narcotics or 


be best that he surrender them 


Y. Setter then said he did have something else. 
Ye went into 2a rear  224roon to which I followed hin. 
"te went into the closet in that bedroom. He opened 


the closet door. Ircide the closet was a locked steel 


file cabinet, I thins it was a four or five drawer 


Q 
0 
oe 
~ 
a 
ae 
H 
4 
ra 
x 
4 
*) 
cr 
a 
‘a 
SY 
. 


aa removed from that drawer a shoe box. He took the 
shoe box out of tie drawer and turned around and went 


ts hand tt t> me. I stepped aside and he handed it to 
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Police Officer Ge ce. g A it. 

Mr. Setter locked and closed the cabinet and he 
went back out to the kitchen area of his residence. 

I believe he left a note or something for his 
girlfriend and he called his place of business. And 
I don't recall if he did feed hig cat or not, but I 
know it was mentioned to him he was going to, or by 
him, rather. 

e then left his residence. I pleced him in 
the custciy of two other officers who were there and 
I proceeded bac to the Task Force Office. 


Was the contents of that shoe box field 


tested at any time in your presence? 
Jy y I 


A T believe it vas, yes; sir, at the Task Force 
Office. 

Q That were the results of the field test? 
A Positive deitvative of cocaine. 


Do you rec2il specifically what was inside 


A Exactly what, no, sir, I don't recall. 
0 What kind of items? 
A There were bazs with white powder in it. I 


believe there were bottles with some pills and there 


were other paraphernalia inside the shoe box. 


o 
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» \ He is not an eye witness, 
he is an accusor. 
THE COURT: Let me ask you this: In 


connection with the defense, is the defense 


: going to be alibi, if you wish to disclose it 
to the Court? 
MR. KLEIN: Yes. 
“ THE COURT: It is? 
MR. KLEIN: Yes. 
THE COURT: Di2 you advise the 
Government of this prior to trial? 
MR, KLEIN: Yes. And they have 
interviewed the witnesses, your Honor. 
MR. APPLEBY: Yes, he has. 
‘ 
MR. KLEIN: I don't want to say this 
in front of the jury, but we don't deny that 
> 


sales or purchases -- that those two were made; 


but not on those dates. 


THE COURT: I see. 
MR. KLEIN: I was hopeful that the 


suppression hearing would have resulted differ- 


ently and then I may have gone just on the aia ste { 
But now the alibi can‘t help on a mere possession 


on the day of the arrest. It only goes to the 


Chay 


A- 164 


sale of the particular event. So alibi 
GO across the board. 
So, while I have 

oa the sales, I have entrapment to show 
Harvey Rosenberg was the one who worked on 
Setter, worked on Setter and worked on Setter. 
And this whole strinc of events, the sale and 
possession, came as a result of being entrapped, 

THE COURT: As to the question of 
the introduction of the testimony of Mr. Rosen- 
berg, the Court will have to consider that. I 
will not make a decision as to that at this time. 

MR. APPLEBY: Very well, your Honor. 

THE COURT: Are you going to bring 
Mr. Rosenberg in now? 

MR. APPLEBY: He is not in the courthouse 
yet, your Honorxy. 

- THE COURT: Do you want to get started? 
MR. APPLEBY: Yes. 
There is cne other 

I would like to bring out. 

THE COURT: Yes. 

MR. APPLEBY: Your Honor did not 


me to introduce Exhibits 1, 2 and 3. And 
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understood the reason you did not allow me tc 
introduce them was the chain of custody. Is 
that correct? 

THE COURT: You mean l, 2 and 3? 

MR. APPLEBY: Yes, your Honor. 

THE COURT: No, 3 and 4 was the chain 
of custody. 

MR. APPLEBY: No, Exhibit 1 was the 
cocaine. 

THE COURT: As to l, you haven't 
connected that to the defendant; no question. 

Your Honor, the testimony 

was that the informant went into Mr. 
residence without anythinc on his person. 
came out with a packace. 

TEE COURT: How do we know who was 
in there? Nobody told us this actually happened. 
You haven't connected that in no fashion, 

The fact that he agoes into 

a man's house, there might have been ten other 
people in there. 

MR. APPLEBY: I just read a case that 
the Government does n- nave to prove beyond a 


reasonable doubt -~ the Government can rely on 
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reasonable inferences in order to prove it, that 
he got it from the defendant Setter, the inform- 
ant. 

Purthermore, your Honor, 
there will be a recording between Mr. Setter and 
Rosenberg inside the house in which they are 
discussing the transaction. 

THE COURT: hen if there is additional 
proof which can definitely link Mr. Setter to 
that particular piece of evidence, then at that 
time the Court will consider it. But not for 
the proof you have given the Court to this point. 

MR. APPLEBY: I would respectfully dis- 
agree. Even without that recording the Government 
would show circumstantially it certainly came 
from the defendant Setter. 

THE COURT: It's by inference. 

MR. APPLEBY: That's correct. We are 
allowed to draw reasonable inferences from the 
actions of the informant. 

THE COURT: What poroof is there that 
Mr. Setter was in that house at that time? 

MR. APPLEBY: He lives there. 


THE COURT: So? He is not there now, 


Furthermore, Detective 
Copeland just a week later went into the same 
house and met the defendeént. 


THE COURT: That's different. That -- 


he actually confronted this man. There is no 


question as to that. 
MR. APPLEBY: I think there is a 
reasonable i: se if ective Copeland pur- 
with him and went 
informant to the residence of Setter a 
week before, it's a reasonable inference that 
the informant also purchased cocaine on the 17th 
from the defendant. 
THE COURT: I would like to aqree with 
you, but I don't know that I can. 
MR. APPLEBY: Your Honor, there was a 
witness who saw Mr. Setter go into the residence 


just before the transaction. I could 


MR. KLEIN: That will be insufficient. 
The oroof will show Mr. Setter lived there with 
a girlfriend and other veople at the time. 


MR. APP’.EBY: We don't have to exclude 
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every possible inference that exists, your Honor. 
As long as it's a reasonable inference that it 
is the defendant, the jury is the one who is 
entitled to decide it was the defendant. He 
can argue in summation it wasn't him. hat's 
his right. 

We have an officer that 
Setter go in just prior to the transaction 
and we have a recording between Rosenberg and the 
defendant on the same day and a weex later an 
undercover officer purchased narcotics from the 
defendant. And i think the proof is overwhelming, 
your Honor. 

MR. KLEIN: I don't think you can 
infer someone was in th« house and he was the 
only one in the house behind four walls. It's 
an inference on an inference. 

MR. APPLEBY: Mr. Klein's argument is 
that I have to exclude every possible possibility. 

THE COURT: Not every possible possib-= 
ility, but you must give direct proof which would 
show that the defendant was the one who did the 
act and the only one. 


MR. APPLEBY: I am not sure I understand 


A- LET 


what you mean by 
THE C The next week 
when Detective Copeland went there he told us 
aw and he told us who he bought it from. 
s direct and complete. 
With all due respect, 
cumstantial proof is just 
as valid as direct vroof. And I ask your Honor 
to the recordincs in any event and 
ordings and you hear one 
put Setter in tne 
apartment j! pri to the trans.ction and 
would link the narcotics to Setter at any rate. 


THE COURT: will consider it and 


Yes, Slr. 

we have a further point, 
your Honor. 

Even if your Honor should 
agree with the prosecutor, we don't have the 
chaia of custody either on that point. 

THE COURT: Well, chain of custody he 
has to show on that evidence, too. And in the 


event the Court decides that it could be received _ 
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MR. APPLEBY: As far as the chain of 
custody, your Honor, I did research on it. The 
question of the chain of custody does not go 
to the admissability } evidence, but to 
the weisht that it 

If Mr. Klein wants to 
orove there was no chain of custcdy, 
richt. But there is ample case law that says 
he chain of evidence goes to the weicht of 
evidence and not the admissability. 

We will prove chain anyway. 

THE COURT: Then there is no problem. 

MR. ABBLEBY: But even if there was no 
chain of custody, it wouldn't be admissable. 

THE COURT: There will be no problen. 
But the Court or ‘ o it under those 
circumstances. 

MR. KLEIN: I have a housekeeping 
matter. 

Unknown to me I have a 
client who is in the MCC, and he called me last 
nicht at home and he told me he is scheduled to 
appear before Judce Constantino this morning. 


And I tried to remember what it was, but I think 
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MR. APPLEBY: Yes, sir. 
THE COURT: What is the connection? 
MR. APPLEBY: If you turn to the first 
head note in the opinion itself, -ceading from 
the tov here. 
THE COURT: Anything you wish _o say 
in connection with this? 
MR. APPLEBY: Yes. 
I would like to quote from 
the head note there where it says that 
proof is not necessary, and the bottom 
head note says he Government need not exclude 
every hypothesis of what may have occurred inside 
he defendant's hcuse, something to thar effect. 
1 don't have the ooinicon in front of me. 
THE COURT: Yes, 
and I will let you know after that. 
MR. APPLEBY: Very good, your Honor. 
Now, Mr. Klein asked for 
the DEA for the 7th. 
SERGEANT RAWALD: 17th. 
MR. APPLEBY: Yes, 17th. 
They have now been marked 


3500-14 through 3500-21, the originals. And since 


I don't have a copy, you can look them 
give them back to me. 

MR. KLEIN: These are what? 

SERGEANT RAWALD: Basically to show the 
man was in the office and he was out and in 
the ceneral vicinity of where he was. 

A DEA 6 is the nan's own 

report? 

SERGEANT RAWALD: His factual report as 
to what occurred. And this report places him 
in the office or out of the office. 

R. KLEIN: That‘s what I‘m trying to 
establish with Mr. Copneland yesterday. He made 
no daily reports of the events of that day. 

He made no daily reports 
of a soecific date. 
KLEIN: 
COURT: If he didn't make them -- 
KLEIN: I would like to recall the 
sergeant just for these papers. 
SERGEANT RAWALD: Basically is 


it does is it puts the detective on the 


the restaurant on the date in question. 


This is made 
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daily basis and submitted and held -- 

MR. KLEIN: Why do you need this if 
you have the DEA 6? 

SERGEANT RAWALD: You do many things 
on one day. On some of them there are four 
different cases. And as a matter of fact, on 

day the detective did four 
and the DEA 6 refers to one case. 
“ 
to the activities of the day. 

THE COURT: Do you want to call the 
detective? 

MR. KLEIN: I would like to 
take a look at thi 

THE COURT: What date does it 
the detective there? 

SERGEANT RAWALD: i believe it‘s the 
2lst of May where there was no DEA 
for that day. 

(Mr. Klein confers with Sergeant Rawald 

out of the of the Court Reporter.) 


APPLEBY: Maybe we can do this 


THE COURT: Yes, we can do this later. 


Are you ready to proceed? 
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THE COURT: Yes. 
Serceant Rawald, return 
to the stand. 
LLIAs™M RAWA LO, previously sworn, 


resunes the stand and testifies further as 


ris COURT: You are still under oath. 


And you may proceed, ur. 
Klean. 
3355-Ls7MIT RATION 
Ms. Kili: 
Pe | sOOG MOTALNYS, Serceanre 


good mornin::, Sir. 


id Sergeant, you were sestifying about this 


MR. ADPLEBY: I object to the *«" *raida” 


T3us COURT: I will sustain it. 
MR. KLEIN: All right. 


0 You testified that tne morning -- six 
féicers nad Mr. Setter's house under surveillance. 

Yes, sir. 

Q And arrested hin. 


Yes, sir. | 
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Q What was that date? 
A July 3, 1975. #25. 
Q vhat time? 
A Around -- well, approximately 9:00 A.M. 
Q How long had you had the house. under 
surveillance? 
A Approximately an hour, I guess. I didn't have 


it directly under surveillance at all times, but other 
members of my team did. 

Q Did you see a young lady leave the house 
approximately 15 minutes before Mr. Setter did? 

A MO, Six, 2: Gites. 

Q The other day when I .. sked you some ques- 
tions outs ie the presence of the jury on the stand 
you didn't tell me at that time you didn't have the 
house under surveillance at all times? 

A r don't recall if I did or I didn't, sir. It's 
possible I didn't. 

Q You did hear Officer Ebert testify he saw 


a young lad: come out of the house? 


A Yes, #222, 2. aid, 
Q You heard him say that? 
A Yes, sir. 


THE COURT: As to that, Mr. Klein, 
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on the situation you're talking about, Sergeant 
Rawald testified that he did not see the young 
lady. Agent Ebert testifiei he did see the 
young lady. 

MR. KLEIN: Yes. 
THE COURT: That's still the situation. 
Q You testified before Sergeant Ebert -- 
Ebert. Is that right? 
Yes, sir, I believe I dic. 
Now, when you arrested Mr. Setter 
have a cun with you? 
A I did. 

you take your gun out? 

I did. 

the other officers take their guns out? 

A To the best of my knowiedge, they did. They 
were behind me, sir, but it's normal procedure to have 
the gun out during an arrest. 

Six officers and agents brandishing guns? 

what, sir? 

Brandishing guns. 


A I don't know if they all had them out. I believe 


they did. They did have them out and exposed for the 


defendant to see. 
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Q Were they pointed in the direction of 
the defendant? 
A I would say in all probability they were. 

Q You told him he was under arrest then? 
A Yes, sir. 

Q You read him his rights at that time? 
A After I identified myself and told him why, what 


he was being arrested for, I did read him his rigiics, 


res. 
Q What was he being arrested for? 
A Violation of the narcotics laws, sir. 
Q One of the other counts in this case? 
A Excuse me? 
Q Which partic .ar incidents? 
A For the sales, for the prior sales and possession, 


the prior counts. 


Q You mean the one Mr. Copeland testified 
about? 
A That's one and another one prior to that. 

Q That one and the one with Harvey Rosenberg? 
A Yes, sir. 

Q Those are the two that are named in this 


indictment, you mean? 


A Yes, sir, to the best of my kn-"'edge they are. 
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Q Yes. 
And when you were reading these rights 


to him, where was this? Outside the house? 


A Yes, sir. 

Q And was Ager.t Ebert in the vicinity? 
A Yes, sir, he was. 

Q How far away from you was he? 
A I don't know, sir. They were behind me. I 


was directly facing Mr. Setter. 

Q What was Mr. Setter doing when you 
apprehenced him? 
A He had exiteu his house and he had walked into 
a driveway which was alongside the house and he was 
attempting to enter a vehicle that was parked there, 


his car, I believe it was. 


Q What kind of vehicle was it? 
A Excuse me, sir? 
Q What kind of vehicla was it? 
A I don't recall at this time. I bciiave it was 


a Cadillac. 


Q You know the color? 
A Not offhand, sir, no. I have to refresh my notes 
on that. 


« Q Did you put him in handcuffe at that time? 
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A At that time I don't believe so, no, sir. 
Q Did you search him for weapons? 
A He was given what is known as a frisk 2: that 


time, which is not a complete search. He was patted 
down to see if he had any knives or guns or any larce 
objects on him which we thought could endanger any 


of the officers. 


Q Did he have any? 
A No, sir. 
Q Did you then take him down to your head- 


quarters? 


A No, sir, not immediately. 
Q What did you do with him? 
A We then ce-entered Mr. Setter's house. Mr. 


Setter at that time, when he was placed under arrest, 
told me he had@ some unfinished business in the house, 
as I testified before, whether he had to feed the cat 
or call his girlfriend or call his place of business. 
I forcet exactly what it was, but I recall one detai.s 
was something about feeding the cat. 

After vlacing Mr. Setter under arrest he didn’t 
offer any resistance. He seemed ery cooperative and 


he asked us not to .zake any noise to disturb his 


parents who were downstairs, they were elderly and 
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ill, and alsc not to let any ot the neighbors know 
what was going on. We then proceeded and Mr. Setter 
Q Wait, wait, wait. 
A I'm sorry. You asked me what occurred afyter the 
arrest. 
Q I asked you where you took him after the 
arrest. 
A Riagnt. 
I'd like to ask 
sorry. 


Did you have an arrest warrant with you? 
a search warrant with you? 
There was none issued, was there? 


Q And do I understand, six officers with their 
guns drawn told the man ne was under a.rest for possess- 
ion and sale of n-rcotics, two sales, and you read him 
his rights, he has the right to call an attorney, he 
doesn't nave to make any statement, if he does it can 
be used against him? And then he says I would like to 


go back into the house to feed my cat and you walked 


him back into the house with iiim te feed his cat? 
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A There was another brief conversation there 
durang which time I felt Mr. Setter was not going to 
be a problem and -- 
Q I am not interested in how you felt, 
sergeant. 
MR. APPLEBY: I ask the sergeant he 
able to finish his answers, your Honor. 
THE COURT: I will permit Mr. Klein 
to the cross-examination. 
Q You say you wanted to feed the cat, that's 
number one? 
A That's number one. The exact order, 
recall. 
Q Let me digress for a minute. 
Did you see the cat? 
sir. 
You don‘t know what color it is or anything? 
sire 
Q You didn't see him feed any cat? 
Not that I recall, no, sir. 
s To your knowledge when a person leaves his 
house to go to work or leaves his house in the morning, 
they usually feed the cat in the morning? 


MR. APPLEBY: Objection, your Honor. 
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THE COURT: Sustained. 

Q In addition to saying he had to feed the 
cat, what other reason did he give for going back into 
the house? 

A As I testified also, he said he wanted to make 
a phone call to his girlfriend or place of business, 
I’m not exactly sure. 

2 Is that permissable to make a call toa 
girlfriend 
A Yes, sir. 


2 -- or place of business? 


Did he piace a call to his girlfriend or 


place cf business? 
A There was a call that was made. I don't know 
where, sir. 
Q Was it a call that was 
came in? 


the best of my knowledcse, there was a call 


Q And that's the only reason you went back 
the house? 

No, sir. 

Q What were the other reasons? 


To gain Mr. Setter's confidence in me so he would 
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trust me so, therefore, I allowed him to do these 
things. 

MR. KLEIN: Can I have the answer 
read acain? 
THE COURT: I'm sorry? 
MR. KLEIN: I didn't quite uncerstanc 
it. May the reporter read it to me? 
THE COURT: Yes. 
(The Court Renorter reads back the requested 
nortion.) 
Q Wasn't it one of your purooses -- excuse me, 


withdrawn. 


say you wanted Mr. Setter to trust you? 


you put away your guns? 

Yes, sir. 

Q When did you put away your guns? 
A Shortly after placing him under arrest when I 
knew we had enouch manvower and Mr. Setter wasn't 
resistinc in any way. 

Q Wasn't one of the reasons that you went 
into the house to seize the cocaine that was there? 
A Nilo, sir. 


Q Was there any talk of cocaine or drugs 
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outside the house about p.3session of it? 
B Other than the fact that I advised Mr. Setter 
he was being arrested for narcotic violations, there 
was none other. 

Q That's what I mean, other than that. 

No, sir. 

Q Did you ask Mr. Setter outside the house, 
"Do you have any drugs or narcotics, and if you do, 

I suggest it would be best for you to turn it over 
voluntarily?” 
rN No, sir, not outside the house. 

Q Was the arrest complete cutside the house? 

Was the arrest complete? 

Q Yes, sir. 

Yes, sir, the arrest was complete. 

Q Did there come a time when you asked Mr. 
Setter if he had any narcotics or drugs in the house 
and, if so, you would recommend or suggest he turn it 
over voluntarily? 
A Yes, sir, words to that effect wwre said to Mr. 
Setter. 

Q Who said that? 

I did, sir. 


Q When did you say it, sergennt? 
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A Shortly after -- right after we entered his 
house as a normal procedure I would ask someboc, 
they have anything, weapons or narcotics arcund, it 
would be best to surrender it. 

Q Did you suspect there were drugs or 
narcotics in the house while you were outside? 

A No, sir. 

Q You say you came there with five other 
officers, drew your guns, you made an arrest outside 
the house and you advised him he was being arrested 
for possession and sale on two occasions? 

A I don't recall if 7 told him it was on two 
occasions. 

Q No, no, no. Maybe my phraseology is wrong. 

For two occasions, two sales? 
A I'm not really sure whether I explained for 
two sales or not, but I did explain it was -- he was 
being arrested for narcotic violations. 

Q All right. 


And you had no idea there were any nar- 


cotics in the house until you got in the house and you 


asked him and he told you? 
A I felt there was a possibility as I do with any- 


one I arrested for narcotic violations that there was 
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other narcotics. 

Q Weren't you part of the surveillance team 
when Harvey Rosenberg, the informant, came in Detective 
Copeland's car and parked in the area and then went 
into the house twice? 

A Yer, sir, I was. 

And weren't you part of the surveillance 
team when Detective Copeland made his direct purchase? 

sir, I was. 

And both -- the site or sites of both of 
those purchases r the place was the house in which 
Mr. Setter lived? 

A Yes, sir. 

Q And I ask you again, on the day you 
aoprehended Mr. Setter as he was leaving the house in 
the morninc outside of his driveway and you + aced 
him under arrest at that time, did you have any idea 
that there would be narcotics or micht be narcotics 
in the house? 

A I had my professional feeling there was a possib- 
ility of it, yes, sir. 
Q And you did not discuss it with him outside 


the house? 


A do, sir. 
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Q And if he didn't say he had to feed the 


cat or make the phone call to his girlfriend you 


wouldn't have entered the house? 
A If he didn't say things like that, no, sir. We 
have taken him to the office. 

Q And you would have walked away from the 
house? 

A Yes, 3ir. 

Q Even though there was a pvssibility thac 
there might have been cocaine or any other narcotics 
in the house? 

A Yes, sir. 

Q How long a period of time had Mr. setter 
been under surveillance? 
A When, sir? 

Q Over any -- 

Any particular day? 

Q Any period. I don't mean that morning. 

A That's what I mean, sir. You mean from the time 
that we -- 

Q Prom the becinnina to the end. 

A The first time, to my kn. ledce, that Mr. setter 
was under any surveillance was shortly before the 


first day when we want there with Mr. Rosenberg and 
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Copeland. 


Q That would be April 17th? 
There might have been some quicky type sur- 
lance done to establish that the house was there 


nything else by one of my surveilling officers. 


111 probability, there was -- when we had first 


me aware of Mr. Setter's address, it's normal 


edure we would go and check out and make sure a 


ject by that name does live at that residence and, 


d have one of my agents per- 


411 probability, I did 
n this. 

Q Did Mr. Harvey Rosenberg tell you about 
Setter? 

Yes, sir. 
Q And when was that? 


That was shortly before the period we went out 


meet Mr. Setter. The exact date I don't recail, 


Q All right. 


So that weuld be shortly before April 17th? 
Yes, sir, several days before that. 


Q Several days. 


When was Mr. Setter. placed on surveillance 


his house? 
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Q You say you observed a field test beinc made? 
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Yes, sir. 
Q And who made the field test? 
A When are we speaking about, sir? Which partic- 
ular field test? 


Q Let's take the first time. 


The first time, that's the exhibit Mr. Rosenberg 


That's the one that I conducted the field test 
sir. 
Q And do you know what chemicals are used? 
A I used a cobalt test for my test. I did a test 
on the street. 


you take a sample? 


didn't test the entire item, you tested 

the samole? 
A Yes, sir. 

Q And the sample, I believe, came from 
Exhibit 1 for identification? 
A Yes, sir. 

Q And other than the sample you didn't test 
the remainder, the residue here? 
A No, Sir. 

Q And is any part of the sample remained? 


No, sir. 


indictment, you mean 


A Yes, sir, to the best of my kne-'edge they are. 
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Q So if the defense wanted to bring it's 


own chemist in to check the same sample to see if it 


got the same resuits from that test, it would be 
unable to do so. Isn't that right? 
A Even if I had you would be unable to do so 
because once the test is done on the samole it can’t 
be done twice. 
Did you make any notes as to that test? 
make any notes? No, sir; no direct notes. 
And is that test a color test? 
Yes, sir, it is. 
Q What color came out? 
A It's like an aqua cr a light blue color, from 
a clear -- do you want me to go through the test, 
counsel, olease? 
Q Yes, please, 
Excuse me, do you have any degree iz 
botany, chemistry or physics? 
A No, sir; only in criminal justice. 
Q And this is a field test? 
sir. 
And you took the chemical out of a bottle? 
sir, not in this particular test. 


What did you do? 
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A In this particular test the chemical comes in 
a self-contained vial whieh is sealed. 

Q Do you know of your own knowledce what 


oe, was in that vial? 


> 
Z 
+2) 
Fe) 


Bit. 


Q So you‘re saying you put the content of 


some vial onto this sample that you took and the samole 


turned -- you shook it up and then -- 


3° 


What happens, it’s a sealed vial that's given 
to us throuch the Drug Enforcemeat Administration they 
ourchase through a laboratory. It's a sealed vial. 
We open the vial. The vial is cracked open. A snall 

” amount of the susvected narcotic is taken from the 
moackace, usually by a match, the end of a match, and 

es Cropoed into the vial which has a small clear chemical 
soiution on the bottom, 

The vial is then shaken and if there is a vessib- 
tlity of their beinc cocaine oresent, the liguid will 
turn an amber blue color, light blue coloring. Anc 
it's only indicative of the voossibility of it being 
cocaine. 


It's not a shear test? 


KO 


se a No, it's not a conclusive test. 


Q Isn't that true, that the test you described 
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merely determines the rresence of an alkaloid sub- 
stance? 

A I really don't know. I know it determines it's 
a possibility of it being cocaine. If the test is 
negative, we know there is no cocaine. 
Q Do you know that cocaine is an alkaloid? 
No, sir. 
MR. APPLEBY: Your Honor, there will 
be a chemist testifying toijay. I think we are 
getting into technical matters. 
THE COURT: Bring in a chemist. This 
man just did a field test. 
MR. KLEIN: I would like to ask some-~ 
else. 
THE COURT: Ask him anything you wish. 
Q You know there is a certain laxative on 
the market that has alkaloids and reacts in the same 
way to that test as you just described? 
A Possibly. If you tell me the name of the laxative, 
perhaps. 
I know Lidocaine and provoane produces the same 
result ina field test of that type. 
Q And you can also get alkaloids which are 


not narcotics which produce the same result when the 
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same test ig applied? Isn't that so? 
A I don't know. I have never conducted that. 

Q Did you have to heat -- 

Excuse me, sir? 

Q Did you have to heat the contents of that 
solution? 
A Did I have to heat 

No, sir. 

Q Was any part of tne house searched dy you 
or the other officers? 


A No, sir, not to my Knowledge. 


Q All the other officers were in your sight 


in the house at all times? 
A No, sir, they were beaind me at times. 

Q vere ali the other ofrficers in the sane 
room as you were at ali times? 
A To the best of my xnowledae we were al. in tne 
general vicinity following through the house. 

Q You talked about a closet in which there 
was a file cabinet. 
A Yes, sir. 

Q With relation to the doorway to that 


particular room, what room was it, by the way? 


A It was in a rear bedroom, sir. 


-_ 
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Q How big was the bedroom? 
A It was small room, sir. I would say possibly 
ten by twelve. It wasn't too large. 


it have a buu in it? 


did it have other furniture in it? 

I believe it did, I believe it had a bureau and -- 

Q And where was the closet as you come in 
doorway? 

As you come in the doorway you turn to your right 
the closet I'd say is probably about three foot to 

ight. 

Q When you were looking -- was your back to 
doorway at the time you -- at the time Mr. Setter 
opening the closet? 


A No. In fact, I was facing the doorway more or 


less at that time. Because we came in, made a right 


and then we made another right to face that closet 
door. There were U-turns, so to speak. 

Q So there were seven people in there. Is 
that right? 
A Yes. 


Q Mr. Sette ..7 3ix agents? 
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Q Were all seven of you in the same bedroom 
or were there some in the adjoining room? 
A I really don‘t recall, sir. There may have 
been some on the perivheral of the doorway. I reall; 
don't recall where everyone was. 

>) And you say that Mr. Setter went to the 
closet, onened it up, ovened the file cabinet and he 
reached in and vicked a oarticular box, a Thom McAn 


shoe box? 


he handed it to who? 
To Police Officer Marrero, sir. 
2 Did you feel and r.l; solely on his word 


that there was no other narcotics in the house at 


No, sir, I didn't rely on only his word. 
Q Did you look in the drawer or any other 
£ the other drawers to see if there were any other 
narcotics? 
A No, sir. I have no idea what was in that file 
cabinet. 
Didn't you think it was part cf your 

function as a law enforcament officer, a narco officer, 


having found, having arrested a man who was accused 


@nau susve€@ccee 


havaa< 


nareoeics 


over voit 
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APPLEBZ: 
WITNESS : 
KLEIN: I assumed so. 
COURT: No, not exhibit, not 
Exhibit 1. 
Q Porget what I said about Exhibit l. 
In other words, the contents of the box, 
that's what I’m talking about. 
A 
Neither before or after you received the 


contents, did you or any of the other 


officers make any search whatsoever of any of the 


rooms in 


Weren't you there -- excuse me, what was 


of you being there, to see that he fed 


To feed the cat and make a phone call. 

Q You weren't there to seize any narcotics 
to be found? 
A I was there -- when I went inside I asked hin 
if he had any others. 

Q Suppose he told ycu, no, he didn't. 


That would have been it, sir 
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Q Wnat? 
That would have been it. 


That would have been it? 


the closet door open or locked? 
it was open, sir. 
it closed or open? 


a closed door. The door was definitely 
closed door? 


was the file cabinet closed? 
cabinet was closed and locked. 
Q Closed? 
Closed and locked. 


Closed and ice 


you say to him you better open this 
and open this file cabinet or we'll bust 
this fucking place down? 


. z 
A No, Sir. 


Q Did you go directly to the closet and the 


file cabinet? 


A No, gir. 
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Did you know before ,ou went to that house 
that there were any drugs in that closet and that 


file cabinet? 


you put the transwiatter on He 
Rosenberg, the informant? 
A Mo, sir, 2 Giant. 
You were there when it was put on? 
sir, I was in the vicinity. I didn’t watch 
function of it being done. 


what kind of device was it? Was ita 


It was a Kel trzasmitter, sir. 
Q There is a substantial difference in size 


between 


And is that because the Nagra is a self- 
contained unit with a reel sr two reels in it? 
A Yes, 
Kei is a little transmitter? 


little transmitter with a large belt. 


Well, the belt is worn under your shirt. 
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It's not exposed out in front? 


And then that belt, in addition to 


for the Kel, is a means for conceaiment, 


. I would 
Mave you ever 
I haven't. 


you ver work in an undercover sapacity? 


never wore a & 


you ever wear 


you ever make »lenhone conversation 
which was taved without the knowledge to the person 
whom you were speaking, 
Ay Did I ever? No, sir, not to my knowledge. 
You don't do those things? 
It's not my function. 
Q Jere you and your team the arresting gr 


‘ 


ar as Harvey Rosenberw is concerned? 


Q What was Harvey Rosenberg arrested for? 


Sale and possession of narcotics. 
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Q And when was that? 

I don't recall, sir. 

Q It was before this April 17th day, it 
was before Mr. Settcr came into the picture? 
A Yes, sir; yes, sir. 

Q And did Harvey Rosenberg enter into any 
arrangements with you or with the US Attorney's 
Office that you are aware of concerning his cooperation 
and possible reward in the way of leniency? 
A I'm sorry, counsel. Can you rephrase 
I‘m sorry. 
Q Sure. 

Any deal made or any arrancement made 
Harvey Rosenberg that if he cooperated, that that 
fact will be made known to his scatencing judge and 
that he would be treatec leniently upon his sentence? 
A No, sir. What was toid to ‘ir. Rosenberg is if 
he cooperated with the Governmen. it would be made 
known to the judge. But as to the sentencing, I have 
no way I could tell him that it was going to be lenient 
or not. I would make the judge aware of the fact that 
he did cooperate. 

Q And what kind of -- what was the -- what 


operation was expected of him? 
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What kind of cooperation, sir? 
Q Yes. 
A It was connected -- not expected, but he was 
asked to introduce undercover office. » to narcotics 


violators of a higher degree than 2: was he was 


arrested for or give any information he could relating 


to narcotic violators. 
Q And@ did he enter into that arrangement? 
Yes, sir, he did. 
Q And over how long a period of time did he 
act as an informant? 
A The exact time I don't know, sir; but I would 
say it's ver a year. 
Q A year and-a-half maybe? 
Possibly. 
Q And how many different people did he 
reveal during that year and-a-half 
MR. APPLEBY: I object to a different 
case, your Honcr, different case. 
THE COURT: Sustained. 
Don't answer that question. 
MR. KLEIN: May I approach the side 
bar, sir? 


THE COURT: 
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(The following tz es place at side bar 
and out of the hearing of the jury.) 
MR. KLEIN: Just for guidance, I 
would like to know what was the reason for the 
objection. 


MR. APPLEBY: I don't think it's rele- 


MR. KLEIN: I‘m not going into the 
other things. I don't care about the other 
names or anything. I just want to show he broke 
cases over a period of time and he was working 
for the Government. 

MR. APPLEBY: If he just mentions there 
were other cases, I don't mind. But -- 

MR. KLEIN: That's all. 


THE COURT: Al’ right. 


(The following takes place in open Court 

and in the presence of the jury.) 

MR. KLEIN: Would you read back the 
last question. 


(The Court Reporter reads back the re- 


quested portion.) 


BY MR. KLEIN: 
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Q Sergeant Rawald, sir, I am not interested 
in any names or anything about these cases. I am 
just interested in the totality of it generally. 
About how many cases did he work 
that period? 
A would say about ten, vossibly. 
All right. 
And then was it oart of his fun 
all of these cases to introduce a suspected narc 
person to a member of your croun? 
A Not of my group necessarily, but to an undercover 
officer. 
Q Yes, to an undercover officer. 
And was it part of the modus operend., if 
he could make the introduction, fine; sometimes did 


he even go so far as to make a psurchase or to obtain 


Q And then he would try to make the intro- 
duction and have an actual direct purchase made by 
an undercover agent from that source? 
A Yes, sir. 

Q And it was part of this program of acting 


informant that covered his activities insofar as 
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introducing or getting Joseph Setter to meet under- 
cover Detective Copeland? 

A Yes, sir. 

Q Was he a paid informant? 

No, sir. 

THE COURT: Who is this? Harvey 

Rosenberg? 

MR. KLEIN: Harvey, Harvey. 
THE COURT: Was he a paid informant? 
THE WITNESS: No, sir. 

Q He wasn't doing this for pay then, was he? 

No, sir. 

Q Wasn't he doing it for reward because he 
would hope to receive a lenient sentence when the 
extent of his informing activities would be made known 
to the :sentencing judge? 

a I think so. 

Q And didn't there come a time he pleaded 
guilty to his own charges? 

A Yes, sir, I believe he did. 

Q And didn't there come a time he received 
a sentence from his sentencing judge? 

A Yes, sir. 


Q To your knowledge did Harvey Rosenberg 
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tell you or anyone else that Mr. Setter did not want 
to meet Mr. Copeland? 

A Yes, sir, I believe he did. 

Q Do you know on how many occasions it was? 

No, sir, I don't. 

Q Was it common knowledge among your grouo 
that Harvey Rosenberg was having trouble cetting Mr. 
Setter to meet Mr. Copeland? 

A I wouldn't call it common knowledge. He was 

of it and possibly the acent who was handling the 

probably that was it. 

Q Who was that acent? 

At that time it was Police Officer Ryan who has 

been transferred. 

Q Over how long a period of time had you 
known or been aware of the fact that Informant Rosen- 
berg was having difficulty persuading Mr. Setter to 
meet with Detective Copeland? 

A Oh, I would say shortly before the intxyoduction -- 
excuse me, shortly before Mr. Rosenberg went to Mr. 
Setter’'s house where Exhibit 1 was purchased. And 

at that ti.e I believe the air was pretty cleared up 
that Mr. Setter would meet Mr. Copeland. 


Q Mr. Setter went -- excuse me, Informant 
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Rosenberg had met with Mr. Setter, had he not, prior 
to the April 17th day? 
A Oh, I'm sure he did on other occasions. 

Q And wasn't it during that time that he 
made the approach and asked Mr. Setter if he wanted 
to meet with Mr. Copeland? 

A It could have been, sir. I don't know for sure. 

Q It wasn't until sometime after April 17th 
that Informant Rosenberg met with any success insofar 
as setting Mr. Setter to leave with Mr. Copeland? 

A Shortly thereafter, yes, sir. 


Q Have you ever been in Mr. Setter's premises 


MR. APPLEBY: Before what, Mr. Klein? 
THE WITNESS: Before July 3rd? 
Q That's right. 
No, sir. 
Q Were you part of the surveilling team on 
17th when Mr. Rosenberg went into the house? 
Yes, sir, = believe I testified I was. 
Q Yes. 
And did you see Mr. Setter in the house? 
Did I see him in the house? Wo, I didn't. 


Q Do you know who else might have been in 
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the house of your own knowledge? Do you know who 
else micht have been in the house to your knowledge 
at that time? 

A Other than what I was told, no, sir. 

Q And on the second occasion, the other 
occasion at 10:30 at night Detective Copeland came 
in? 

A Yes, I believe it was 10:10, somewhere around 
10:00 P.M. in the evening, yes, sir. 

Q Do you know, of your own personal knowledge, 
who was in the house on that day? 
A No, sir, I don't. 


Q Did you see a man leave the house -- excuse 


On the April i7th occasion when <- after 
Mr. Rosenberg came back and got into Detective Cope- 
land's car and drove away, did you still remain in 
surveillance of the oremises on that day? 
A No, sir, I didn't. I had other officers who did. 
But I had left the scene. 

Q All right. 

Prior to Mr. Rosenberg going into the house 

on April 17th, were you there also? 


A Possibly shortly before he arrived, yes, sir. 


A-Y306 


Rawald/Cross 215 

Q Did you see another man go into the house 
before? 

A No, sir, I didn’t. 

Q How about on the other occasion, the 
evening occasion Detective Copeland testified to? 
Were you there after Detective Copeland left? 

A No, sir. I believe I left shortly after 
Detective Copelard left. 

Q Did you leave anybody behind? 

A Yes, sir, I probably did as normal routine 
business. 

Q How long were you there before Detective 
Copeland went into the house? 


A Not too much longer before he came on the scene, 


- 


‘ 


Q Did you receive a revort from any other 
of the other agents, particularly those which you left 
behind that another man was seen coming out of the 
house shortly after you left? 
A On which occasion, sir? 

Q April 17th. 

MR. APPLEBY: I object to what he 
meant in his report. If he saw it, he can testify 


66 35 
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THE COURT: I will sustain that. 


Q Are you aware there was another person in 


the premises when you left shortly after the trans- 
action was completed on April 17th? 
A To the best of my knowledge, I believe it was 
reported that somebody entered and left after Mr. 
Rosenberg left. 

Q Right. 

It was a man? 

rr I believe it was reported to me it was a male 
and a female who -- after Mr. Copeland had left, they 
pulled up in a car, entered Mr. Setter's residence, 
remained a short period of time and then left. 

Q This is on Avril 17th? 

I believe so. 

Q The day Rosenberg went in there? 

I believe so. 

Q And was any attempt made to ascertain 
identity of this man and woman? 
A Only there was a motor vehicle check of the 
licence plate of the vehicle they were driving. 

Q Did you find out the name of the verson? 

Of the vehicle, yes, I believe so. 


Q The’ name of the person was in there? 
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Yes, sir. 
Q What was the name? 
A I don’t know. I have to look at the 
that and I don't know if that's the person who went 
in there, sir. That's who owned the vehicle. That 
was the registered owner of the vehicle who pulled up 
to the house. As to who went in there, I don't know. 
(Mr. Klein confers with the defendant 
out of the hearing of the Court Reporter.) 
Q Would you -- would you say it was a 1971 
grey Pontiac, license number -- 
A I didn*t say the car. This is what was reported 
to me. 
All right. 
If I told you the car was registered to 
an Edward Zaremski in Brooklyn, 2-a-r-e-m-s-k-i, 
Brooklyn, would that refresh your recollection? 
A It refreshes my recollection to the fact that 
one of the officers revorted to r2 that that's who that 
vehicle is registered to. I didn't do the plate check 
myself, sir. 


Q Edward Zaremski, do you know anything about 


No, sir, nothing whatsoever. 
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Q Do you know whether he is in the narcotics 
traffic? 
A No, sir, not to my knowledge. 
Q How about the cther time when Detective 


Copeland was there at nicht? 
A Yes, sir. 

Q Was there any -- did there come to your 
knowledcce whether anybody had entered or left or left 
afterwards? 

A To the best of my knowledce on that particular 
night it was reoorted to me a short time after Detective 
Coceland left, all the lights in the premises went out 
and it appeared that whoever was inside was home asleep 


and nobody left or entered. 


Q Did you see an antique scale in the house? 
a No, sir, not to my knowledse. 
Q How was Mr. Setter dressed the day he was 


arrested? 
A I don't recall, sir. I would have to refresh my 


memory from my notes, 


Q Did you place him in handcuffs? 
Aa Did t,. oir? 
Q Was he placed in handcuffs? 


A Yes, sir, he was. 
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Q And was he turned over then to two of 
the group? 
A Prior to being placed in handcuffs, I believe 
I turned him over to one of the members of the group. 
Q Agent Ebert and someone else? 


I believe, sir, it was Agent Ebert and Investigator 


they took him downtown? 
Yes, sir. 
MR. KLEIN: Bear with me for a moment. 


THE COURT: Sure. 


(Whereupon there was a pause in the pro- 


ceedings.) 

Q Would you say the apprehension of Mr. Setter 
-- withdrawn. 

Would you say that Harvey Rosenberg's 
activities in connection with Mr. Setter contributed 
to the acprehension of Mr. Setter? 

A Definitely, sir. 
Q Pardon? 
Definitely, sir. 
MR. KLEIN: Your Honor, excuse me 
a moment. 


Sure, certainly. 
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(Whereupon Mr. Klein confers with the 
defendant out of the hearing of the Court 
Reporter.) 
Do you recall -- was Mr. Setter ever hand- 
cuffed in your presence? 
A He probably was, sir, I would say. 

Q Do you have any independent recollection 
of whether he was handcuffe A your presence or whether 
that occurred later on with the other two officers? 

A I would say I was probably still there because 
it's routine orocedure that I instruct the officers, 


- 


whoever are with me, to handcuff a defendant prior to 


leaving a place and putting him in a car or something. 


And I believe on this occasion, as on cther occasions, 
and I believe it ha>pened on this occasion, I instructed 
the officers to out a coat over the handcuffs so that 

it wouldn't be visible to the neighbors in the area, 
because I didn't want them to be aware of Mr. Setter's 
position since I anticipated his couperation. 


place of arrest was outside the house? 


then you left the place of arrest and 


went inside the house? 


A Yes, sir. 
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Q And then he eventually left the house to 
get into a car, right? 
A Yes, sir, after -- 
Q Do you say the first -- do you now have 


any independent recollection if whether at any time 


during that period he was handcuffex 


A Not prior to leaving the house, no, 
believe he was. 
Q you sure he was handcuxfed before 
left the house? 
A I'm almost positive, yes. 
Q And can you state with definite certainty 
that he was handcuffed before he left the house? 
No, not with definite certainty, sir; to the best 
knowledge he was. 
Q And is that based upon what you do normally? 
A Yes, sir, plus, as I say, I do recall in this 
particular occasion taking particular note not to let 
anyone in the neighborhood know what is going on re- 
garding Mr. Setter. 
MR. KLEIN: I have no further questions. 
THE COURT: Redirect, Mr. Appleby. 
MR. APPLEBY: Yes, sir. 


REDIRECT EXAMINATION 


A-23) 


Rawald/Reiirect 


Q Agent, why dcida't you want the neighbors 
to know what was coing on? 


ha 


your Honor. 


objection. 
fou mentioned 


cooreration in your testimony, 


dant mention anything 


ne mention it: 


Girectly and I object 
THE COURT: will sustain 
But as to the part 
going to cocperate, 
that portion. 


testinony that 


Q Now, iir. 


Harvey Rosenberg said he didn to meet Detective 


Copeland. 


R-V3F 


Rawald/Redirect 
Do you recall that testimony? 


Harvey Rosenberg said Mr. Setter didn't want to 


Q I‘m sorry, Mr. Setter didn't want 
Detective Copeland. 
Do you recall that? 
Yes, sir. 


Q Why was it that the defendant didn't want 


to meet Detective Copeland? 


I will object to that. 
Sustained. 
All right. 

Q Mr. Klein elicited some testimony about 
opening the cabinets and you only opened one of the 
five cabinets. You recall that? 

A Yes, sir; one of the drawers of the file cabinet 
was Opened. 

Q What is your understanding of the lecality 
of searching the house without a warrant? 

MR. KLEIN: will object to that, 
your Honor. 
THE COURT: ustained. 


MR. APPLEBY: think, your Honor, Mr. 
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Rawald/Redirect 
THE COURT: You can argue it 
final argument, in your summation. 


argue at that time whatever you wish. 


Q After you arrested the defendant, 


you have gone down to the Eastera District of 
for a search warrant? 
MR. KUSIN: 
I sugcested -- 
stain it. 
Don't answer that question. 


curtaer questions, your 


mre ALein, anything further? 


Sir, your kcoaor. 


= 
4a 


stand and resunes nis seat at counsel 
tapie as Case investigator.) 
“@ will take 
adjournment. 
The jury may go cut. 


Please do not discuss the 
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(The jury leaves the courtroom.) 
(Whereupon a recess is taken.) 
(Whereupon the proceedings resumed and the 
following takes place out of the presence 
of the jury.) 
THE COURT: Ready to proceed? 
MR. APPLEBY: Yes, your Honor. 
I would like to call the 
chemist out of turn. 
MR. APPLEBY: I would like to ask 
Sergeant Rawald one mor: question. 
THE COURT: All right. 
Bring in she jury. 
(The jury enters the courtroom and the 
following taxes place in open Court and 
in the presence of the jury.) 
THE COURT: You may sit down, Sergeant. 
WEGEPAR D, previously sworn, 
resumes the stand and further testifies as follows: 
THE COURT: Yes, Mr. Klein. 
RECROSS EXAMINATION 
BY MR. KLEIN: 
Q Sergeant, I neglected to ask you seaathing 


and thank you for coming back to the stand. 
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Sergeant, you are the Case Officer in 
this case? 
A No, sir, not really. The Case Officer has since 
been transferred to another unit so, therefore, I am 
handling it because the officers involved from the 
beginning have been transferred. 

Q You're coordinating and assist the 
United States Attorney with the trial preparation of 
this case. Is that richt? 

A Yes, sir. 


Q Have you discussed she testimony of the 
Pf 


various officers and your testimony with him prior to 


your taking the stand or prior to any of them taxing 


the stand? 


aA Yes, sir, we have discussed aspects of the case, 


MR. KLEIN: Thank you. 
THE COURT: Anything further? 
MR. APPLEBY: No, your Honor. 
THE COURT: All right. 
Thank you, Sergeant Rawald. 
(The witness leaves the witness stand and 


resumes his seat at counsel table as the 


Case Officer.) 


EXCERPTS FROM TRIAL TESTIMONY - FRANK MARRERO 


A-24L 


Aext wict- 


oroceed, 


A2PLSIY: Thank vou. 


Tie Government 


Sworne 


omoaloved? 
Deovartment. 
mat is 


A I am assigned 


Task Force. 
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Marrero/Direct 291 


And how lonc have you been with the Task 


the Josenrh Setter 
A Yes, I a>. 
Q n. you recognize the defendant Joseph Setter 


rtroom? 


Yould you voint him out to the members of 


to my extrem 
COURT: ndi in he defendant. 


ing officers 


that arrest take place? 
residence in Brooklyn. 
a time when you went insice 
I did. 


Did there com time you went to his bed- 
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Marrero/Direct 92 
Q Did there come a time when you -- when a 
box was given to you? 
A | Yes, it was. 
Q Nhat kind of a box was it? 
Shoe box. 


Q Do you recall! 


Thom McaAn, I believe. 


Q dere you in the oreseace of any other agent 
at the time? 
a Yes, I was. 

2 Was Sergeant Rawald in your 


that time? 


that box? 


Q What did you see inside the box? 
A There was various quantities of narcotics, white 
powder, vials, pills. 


Q Sir, I show you Government's 8, 


Now, let's take a look at Government's 9 


first. 
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Do you -- excuse me, let's take a look at 
8 first. 


Do you recognize Government's 8? 


A Yes, I do. 
Q What do you recognize it to be? 
A One of the items in the shoe box that was seized. 
. Q How do you identify it? 
A My sicnature is on the sealing envelope and also 


on the item here. 


Q On the item placed within the cellophane bag? 
? 
A Yes. 
Q And on the seal outside? 
A Yes. 
Q Is it dated? 
A Yes, sir, it’s dated. 
Q What is the date? 
A July 3, 1975. 
Q I show you Government Exhibit 9. 


Do you recognize it? 


A This is 7, I believe. 9 isn't here. 
THE COURT: Go by the yellow tag. 
A Yes, sir, I dow. I'm sorry. I do recognize it. 
Q What do you recognize it to be? 


A Part of the evidence in the shoe box that was 
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given to me. 

Q How do you recocnize this item? 

A Well, it's sealed and initialled by me, the iten 
itself that's in the envelonre, and also the labels that 
were put before sealing. 

Q So your signature appears both on the .ten 
within the cellophane bas and on the seals outside or 
the bag? 
nN Yes, it joes. 

I show you Government's: 10. 
(Handed to the witness.) 


Do you recognize it? 


the narcotic 
All richt. 
And how do you recognize it? 
my name is on t! item itself. It‘*s on the 


It's on the lock seal on tne top before 


And I show you Government's ll. 
(Handed to the witness.) 


Do you recognize it? 


A-2A4) 
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Q What do you recognize it to be? 
A Part of the same narcotics that was found in the 
shoe box. 

Q How do you recognize it? 
A Also my name is on the exhibit within the en- 
velove, on the outside la»el itself and on the locks 
before we submitted it for analysis. 

Q I show you Government's 12. 

(Handed to the witness.) 

Q Do you recognize it? 

Yes, I do. 

Q What do you recognize it to be? 
A The shoe box and another part of narcotics 
was contained within. 

Q The shoe box? 

Yes, within the shoe box. 

Q How do you recognize it? 
A My name was on the item itself, the narcotics in 
the shoe box, on the name of the envelope and on the top, 
the label that’s put on the top. 

Q Now, there are different bags within each 
of the exhibits we have discussed. Were‘they all within 
this one shoe box? 


A Yes. 


R-24F 
Marrero/Direct 

Q In separate bags? 

Yes, they were. 

Q Now, after you received that shoe box, what 
@id you do with it? 

I transvorted the shoe box to the Task Porce 
office for vrocessing with the other evidence. 


Q And what occurred at the Task Force office? 


Q What occurred at the Task Force office with 
resvect to those exhibits: 

A These exhibits were weighed, sealed, initialled 
and witnessed by another officer and then they ara 
transvorted to the regional lab for analysis. 

2 who, to your Knowledse, transported the 
exhibits from the vault to the chemist? 

A I did. 

Q And from the time that you took it from the 
vault until the time you aave it to the chemist it was 
in your custody? 

A Yes, it was. 

Q And it was pvliaced in the vault at the 

chemist's laboratory? 


A Yes, I imagine that's what they do there, yes. 


Q Now, agent, were you one of the surveilling 
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officers on Anrril 28, 
A I was. 
Where were you and what were you doing at 
that time? 
aA I was on surveillance along with Sergeant Rawald 
in e vicinity of Mr. Setter'» house. It was the 
1@ 2Aeh, 
ou tell the members of the jury what 
observe on the surveillance team. 


tc observe Detective Copveland enter -{r. 


Did you see anythinc further? 
came a time I saw him leave the hcuse anc 
then we n and the exhibit was vourchased,. 
MR. KLEI I didn't hear the last part. 
THE COURT: He said an exhibit was pur- 
chased. 
MR. KLEIN: I ask that it be stricken, 
your Honor; not in the vresence. 
MR. APPLEBY: What qround? 
It's not in his presence, 
I will strike it. 
Motion to strike is granted. 


That portion saying an ex- 
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hibit was purchased is stricken. 

MR. APSLEBY: > this time, your Honor, 
the GSovernment offers s, 3, 

MR. KLEIN: May I inquire as 

THE COURT: Yes. 

This is voir 

Klein. 


VOIR DIRE EXAMINATION 


are the 


Mr. Marrero, 


THE COURT: 
fame SVU: 


MR. KLEIN: 
ry ' . = . WR? 
(2 we are talxing apou 


shoe box seized on May 3rd. 


A-23]) 


Marrero,sy Voir Dire 


On July 3rd 


yon have any aotation in your records 
these contents over to the lab or the 
ed them over «& he lab, rather? 
ceicts th we cCive bacx to the 


the Seovernmment 


u semethinoe, Let me show you 
report. 


I don't have it 


L4 on the yellow 
yellow? 


COURT: 


KLEIN: 


COURT that right? 


WITNES i@ 1s mentioning Exhibit 


You have to co by the yellow 
I don't have that one here. 


You see, your Honor, in the 


A-Loe 


Marrero/Voir Dire 
middle it say )- on July 3rd. 
I nave 7, 9 -- 
This is the July 3rd one 
here, your Honor. 
THE WITNESS: I have 38, 9, 10, il 
your Honor. 
THE COURT: li and 10 I believe go 
tocether ¢ li aoes with this. 


of 


Do you want to 
KLEIN: No, sir. 
COURT: 17 goes with 9 
ask you again, Officer Marrero, when 
did you turn those contents over to the laboratory? 
it was on the 8th of July. 
Q And when you say you turned them over the 


same day, July 3rd or the next day, that was incorrect, 


Px-203 


Marrero/Voir Dlre 


said Julv c I said I believe it 
was July j never 


Now taat 32€ r 8 % ] nemory [I 


Five days later? 


That's all the voir 
your Honor. 
COURT: Is tnat all? 

MR. KLEIN: 

MR, ASPLEBY: 
introduce those exhibits in evidence, 

MR. KLEIN: certainly object because 
we now have an unexplained gar rt five days here 
before -- 

THE COURT: Did you have custody of these 

five days? 

THE WITNESS: No, your Honor. These ex- 


hibits are kept in a safe in our office. 
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302 


Who had custody for the 


WITNESS: They remained in a vault 
we have in the office. 
THE COURT: Who put them in the vault? 
THE WITNESS: I did. And on the 8th 
when I turned them over to the lab, one of the 


Superior officers who has custody for the safe 


o-ens 


iL can’t get into. it, 


I don't have 


BY MR, 
aagny veople have access to it? 
would say maybe ten peoole; all superior officers 
THE COURT: No. from the time you put 
in the vault at the DEA until you 
retrieved them were any of the seais broken? 
No. 
Q Could any of the seals have been taken off 
put back on? 
Uniess I did it, sir. My signature is on the top. 


Q Couldn't you have -- your signature is on 


there a date, 


You could have put an earlier date, 


Excuse 


could have 


URT: Telli 1 } date oa the 


the top? 


WITNESS: the top. 


COURT: And that seal 


No, it hasn't. 
Items received in evidence 
Government. 
Government's Exhibit number 
12, previously marked for ident- 
ification, received in evidence. 
(So marxed.) 


THE COURT: Anything further, Mr. 


MR. APPLEBY: I have no further questions. 


MR. KLEIN: I didn't cross-examine him 


BY MR. KLE 


and then on 


Were you on 


on July 


R- 2S) 


Marrero/Cross 


And did you have your gun out? 
lidn‘t. 
Q Did the other officers have their cuns out? 
I don't recall. They may have. 
Q How many officers wera there? 
A ouchly five. I don't remember ozfhand. 


have to see one of the reoorts. 


Q How about Serceant Rawald? Was he there? 


Yes, he 


Q Do you know -- do you know 
were there for? 


A Yes. 


To arrest a 2erson accused of makins a 


narcotics? 


Q And you have no recollection as to whether 


any of the other officers drew their guns? 


A I don’t recall whether they did or not. I can't 


A-100 


Marrero/Cross 

speak for them. 

Q Who placed him under arrest? Who placed Mr. 
Setter under arrest? 
A I believe it was Serceant Rawald. He was the 
first one there. 

Q What did he 

Excuse Te? 

Q ‘That did he 

didn't overhear w: he said, but he was placed 


He may have said, “You're under 


This was cutside in the driveway? 


Q You were in the driveway, also? 
a No, I was across the street. I was aoproaching the 
house. 
Did you see anybody read him richts there 
later? 
Ll Serceant Rawald advisinc him of his rights 


utside the house? 


Q Dic u hear Serceant Rawald iay to hin, 
"You cot any narcotics or other drugs, you should 


surrender it, and I sugcest you surrender it to us"? 


A-vO7 


Marrero/Cross 


There was a conversation like that inside. 


n't know if that's the way ‘ I don't recall 


what the conversation was. 
in the house? Did 
you search any 


A Not at 


I don't 


A ik it was! locked 
He opened it without using a xey. 


Q How about the motal cabinet that was in 


R-2G0 


Marrero/Cross 
there, th ile cabinet? 
ret in 
search and look int 

cabinet to s 
a I did not. 

Q fas Mr. § r under arrest at the 

He was placed under arrest 


Outside 


you know 


you cdo outsice? 
A He was »laced under arrest and we walked him ack 


to his house. 
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Q Did you search hin at all outside? 
Xn He may have been lichtly patted. I didn't pat 
him down. 


indevendently ther he was 


her he was searched outside. 


Xatted 32 5 - had a weanron or. 
Inside? 


r a< 
sxCUuse 


A imaqin g ’ to recali “he in- 
cident. 
Q This is what you recall or what you imagine? 
I am tryina to recall. 
You're sayinc he wasn’t searched outside, 
tted down inside and that was the purvose for 


side to search him? 


nat about his cat? 
1t about his cat? 
Did you ever see a cat there? 


I don't recall seeing a cat. 


R~r Ou 


Marrero/Cross 310 
Q Did he tell you he wanted to go back in -- 
after he was arrested did he tell you he wanted to go 
back and feed his cat? 
A He mentioned somethinc like that inside, he wanted 
to feed the cat and call his cirlfriend. 
Q This was after he was inside? 
Yes, while he was inside. 
MR. KLEIN: Just a moment. 
(Mr. Klein confers with the defendant out 
of the hearine of the Court Reporter.) 


Who did Mr. Setter hand the box to? 


Who did Mr. setter hance ‘e 
He handed it to me. 


Did anybody say, If you don't oven this 
door of this file cabinet we'll bust this fucking piace 
down,” or something similar to that? 
A Absolutely not. 

Q id you go -- do you Know whether he was 
handcuffed or not any part of the time? 

When we walked him out he was cuffed. 


He was cuffed? 


Anything over the cuffs? 


A-263 


Marrero/Cross 


~ Ssrian 
geevreivl. 


: Lo ’ “17 °T. TT 
RECRCSS EAAMINATIO! 


BY MR. KLEIN: 
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Marrero/Recross 312 
Q How long were you on surveillance that 
mornina before Mr. Setter came out? 
A Roughly it was a little over an hour. 


Q Di 


2 you see a young lady leave the house 


before Mr. Setter did? 


A Don't recall. 
2 Were you looking at the house all the time? 
A Ae were on surveillance and we changed locations 


so we dou't cause any disturbance in the neighborhco.:. 
At the time if there was a young lady leaving I may not 
have been looxing at the house. 

Q Vvhat were you Looking at? 


A May have been in 4 different area being advised 


rh 


by someone else, 3: surveilling officer in the area may 
nave been locking at the house. 


Q I thoucht all six of you were at the house 


on surveillance so. you can ™Axke an arrest when he came 


A Yes, but all six of us don't look at the house at 
the same time for the same voa@ricd of tine and I just 


Gon’t remember a iady leaving that house. 


witness? 


MR. KLEIN: No. 


S 


EXCERPTS FROM TRIAL TESTIMONY - MICHAEL GOLUB 
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GoLlud/dDirecs 
AJ “LEBY: WO, your Honor. 
COURT: iNa@nx YOu. 
you're excused. 
APPLEBY: ihe Government calis Michael 
sQLUB sworn. 
CLERK: tate and sveli your nara. 
Aitaiss: ceO.sce JEficer Michael ‘solub 


york Drug g£nforceneant 


Sovak vo so the .ast juror 
can heer you 
DIRECT EAAMIUATION 
BY MR. AFPPLESY: 
Q By whom are you employed, sir? 
New York City °%olice Dedoartment. 
Q How long have you been so enployed? 
A littie over seven years. 


You are a police officer? 


Do you work in an undercov’ 


i do. 


How iong have you been workxing in an uncer- 


Adproximately ; and-a-half years. 


4 4 


Now, yc e one £ the acents involved in 


attorney 
i - isc ye 


Mere were you 
A In 
Glenwood 
ne that was? 
; 20 that vicinity, 
were with another officer and acents:? 
was with Detective Sierra. 


*u tell the members 


jury what you were able to observe that day? 


A Yes, sir. 


A-ve) 


solub/Direct 


At apcroximately 4:10 P.M. °I observed a late 


model Pontiac varked in fr ; ‘s reside: 


At this time I observed 
-- exit the 
his residence. Apnproxiimat 


served 


-esiuence. 
Mr. Rosenbers 


towarcs one of 


THE COURT: 


Gave you the entire 


Mr. GOlubs name is mentioned 


~ 


in the report. There is no Crand Jury testimony. 
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How about daily reports 
from him like Copeland made? 

MR. APPLEBY: In the DEAG you will see 
his name mentioned and his testimony that he cave 
1s mentioned in there. 

KLEIN: It's mentioned in someone 
else’s renort? 

MR. APPLEBY: f¢ 13 not the author of 


but his testimony is contained within 


MR. KLEIN: If you give me a revore- 
sentation that there is no 3500 statement -- 
MR. APPLERY: No. 


I thought he overlocked 


THE COURT: 


(The following takes place in open Court 

and in the presence of the jury.) 

MR. APPLEBY: I wonder if you micht read 
the last vortion of the testimony. 

(The Court Revorter reads the recuested 

cortion.) 


Did you observe anything further on Apri. 


Approximately five minutes -- apvrox- 
I observed Mr. Rosenberg 


ive minutes later 


for apnoroximately -- I believe 
30 minutes, at which time 


Setter’ 


again exited 
Rosenberg exited, 


simultaneous 
I observed 


Almost 
the residence, 


female enter Mr. Setter's 


lance. At which time about 
minutes later, this unknown 
residence. 
an hour 


. 


after Rosenberc 


not at this time. 


my knowledge, 


were the license vs.lates traced? 


they were. 
The name Edward Zaremski ring a bell? 


were you on duty on April 28, 


Yes, sir, I was. 
Can you tell the members of the ju.y whera 
you were and what occurred on that date. 
A On that date I was acain on surveillance with 
my brother officers in the vicinit Mr. Setter's 


residence on -- 


Q What time was this arproximately? 


A This was anvroximately 10:00 P.M. at nicht, in 
that vicinity, aporoximately 10:00 P.M.. 

And ac>roximately 20 minutes to eleven I -- well, 
20 minutes to eleven I followed Detective Copeland a 
few blocs away from the area of Mr. Setter, at which 
time Detective Copeland showed me and -- 

MR. KLEIN: I will object to it as 
hearsay now. 
COURT: I will sustain it. 


Don't co any further as to 


WITNESS: At this time I conducted a 
field test on an exhibit. 


MR. KLEIN: I will object. This is so 


tied in with hearsay -- 


THE COURT: 


hiadhe WN. es 


saad $2 
b ips 8 
WITNESS: 
Z COURT: 


that because that's 


the ex- 


rositive 


to Detective Coneland. At which 


Copeland and I believe Detective Sierra proceeded back 


to the New York Drug Enforcement Task Force office where 


the evidence was signed, 


+ 


Q 4n your presence? 


presence, yes, sir. 


At this signing anc sealing and weighinas 
evidence I and Detective 
in the 


show y¥ 


(Handed to the 


Do you recoyn 


fication. 


Sovernnuel 


A Yes, u as@é number and 
receivec,. 

Ana also Government Uxhibit number 
exhabit I received. 


Q Now, these were the exhibits placed in the 


the top of the safe there is a chute where 


h-274 


Golub/Cross 322 


fall to the 


the too of the 


=~ you didn't act in an undercover capacity 


case, did you? 


a tester. 


the soiution 


an expert, I wouldn't know, 


w~rooubilail 


+ 
case nere. 


he objection 


Ss or you 


possibility 


when Mr. Setter 


Copeland 


327 


who later ca in that car, was ita Pontiac? 


believe so, yes, sir. 


And you saw them arrive and leave? 


correct. 


Q Mney arrived immediately after Mr. Rosenberg 


left the second time? 
A That's correct. 


Q éhen I say left, I don't mean Only the 
house, I mean left with 


mh Ne I’m talking about after he ieft tne residence, 


Copeland's cir and they left? 
A Excuse me? 
Q They didn't leave then? 
A No, sir. 
Q “tr. Rosenbera didn't leave in Mr. Copeland's 
car? 
A I thoucht you meant this man. 
Q Mo. I understand the second time Mr. 


Rosenberc went into Mr. Setter's house, he came out 


we) 
H 
n 
Q 
a 
5 
a 

| 

' 


THE COURT: This is on the 17th? 


t opservinge 
tne owner o: 


3 


a 
i, 


W. 
7 
i 
sins 


rec 


10 


4 


nev 


CLEIN: 
COURT 


KLET) 
en t 


‘ 
ae 


‘Tr T 
~ 
aed 


record? 
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Did you see anybody leave the house on tie 
rs I 
ion when Mr. Covoeland was inside? 


I could not observe the house on that 


Thank you. 


APPLEBY: 

COURT: 2 : ‘ i you 

enveloves into 

WITNESS: 

COURT: 

WITNESS: No. Detective Copeland and 
believe sealed them. 


icer Ryan will be tes- 


fou, thank you. 


You're excused, 


? 


is excused.) 


Tt. 


The Government calls 


EXCERPTS FROM TRIAL TESTIMONY - JOHN RYAN 


EE cee 


Sitting nex: 


THE COURT: 


indicating the defendant. 
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Q Now, first, sir, I would like to show you 

Governnent's 3 and 4 for identificatior. and ask you, 

first of all, whether you recocnize Govern-ent's 3. 


(Handed to the witness.) 


A Yes, sir, I do. 

Q What do you recocnize it to be? 
A it recocnize it to be the exhibit and my sianature 
affixed to it as the sealince officer. 

Q "Hen did you first see that exhibit? where 


did you first see that exhibit and what did you co with 


purchased it. 


Did there come a time you went to the vault 


with resvect to this exhibit? 
A I believe so, sir. 
Q And where is the vault located? 
A The vault is located in the Task Force office. 
Q And when you cot it from the vault what did 


A XY didn't take it fron the vault, sir. 
G y didn't take this exhibit from the vault? 
A No, not from the vault, I don't believe so, unless 


oS . 
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you are -eferring when I received it to bring it to ; 
the analyst. 

Q Yes. That‘s what I mean. 

Can you tell the members cf the jury how 
ccurred? 

I believe it was on the date after the purchase, 
would be April 29, 1975. tf had the exhibit removed 
the vault by one of the superiors in the office. 

I signed for it in the book and I brought it to the Drug 
Enforcement Administration laboratory for analysis. 
And they put it in the vault presumably? 
I surrendered it to the custodian of evidence. 
Incidentally, is your signature here? 
Where? 
A On the sealinc sticker as evidenc>. 
nature is also on the druc tac at 

Q When did you sicn these sti 
On Avril 28, 1975. 

Q Now, with respect to Government's Exhibit 4, 
could you tell us when you fi saw that exhibit and 
what you did with it and how you recognized it? 

A My signature is also affixed to the evidence tag 


on the face of tha evidence envelope and also my initials 
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envelove. 


resvect to Government's 


A removed 


Exhibit 


THE COURT: 


A-28 


Ryan/Direct 334 
behalf of the Government, marked 3 and 4 in 
evidence, 

THE CLERK: Government's Exhibit number 
3 and 4, oreviously marked for identification, 
received in evidence. 

{So 

THE Cross-examination. 

MR. APPLEBY: No, your Honor. I have a 
number of other questions of the officer. 

I'm sorry. 
BY MR, APPLESY: 


Officer Ryen, do you know one Harvey 


Yes, I do. 
Q who is Harvey Rosenberg? 
He was a confidential informer. 
And sou worked with Harvey Rosenberg. 
that correct? 


A That's correct, sir. 


Q Now, did there come a time you met Harvey 


Rosenberg on April 17, 1975? 
A Yes, sir. 


Q Did you meet him at the New York Joint Task 


Force office? 


ha pened 


Serceant 


Rawale@. A ti me i: ie afternoon i as discussed 


what -- 


excertise 1s. 
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In Jane of 
a course in the New Yorx 
photo and alectronic surv 
of photogranhy in its as p< 
electronics 


bugging of individuals anc 


a little testimony on what 

a Kel set is. I wonder if you can explain to us 
little more cetail exactiy how 
A A Keli set is composed of 
part of a Kel set is contained ia an attache 
same as any attache case an individual may carry 
in. 

Contained inside 
prisec of a tave recorder, 
device. 


Accomsanying that 5 e body transmi 


device itself. This is usualy contained and in 


particular case was contained in a large wide elasti 
band very similar to a cumberbund which 
pockets sewn anto it. 

In one of the pocxets the transmitting device 


itself was contained, to which was attached the micro- 


phone and 


Also contained f ? ea ! he otner 


although 


Can be o 


conversation? How 


was said. 


Q Now, Officer, you have recorde: 


conversations between cooperating individuals and target 


iow would you compare the quality of a 
recordin: ordinarily wit 
recordinc 
A 
different 


a telenhon2 


1ere where 


smeakin int would |] 2® teleot and the other 
individual *-culd C 5 .3 his telephone and, 
therefore, yeur recention is rather cood. 


You run into quite rew problems in the use o7 
the body Kel ae ract that since the micrcoshone 
and the unit i mm ah concealed so that the in- 
Gividual who is wearing it won't be observed wearinc it, 
it has to be worn uncer clothinc. 

Naturally a person whe is wearing the unit itself 


besides breathing is also movine. So the body movement 


with the microshone itself concealed beneath clothing 


gives a certain amount of distortion when you make it 


339 


in the fact that*you see quite -- you hear quite a bit 
of rustlins of the ot! isbbina across the micronrhona 
itself. 
Q Wiat other 

quality * the recording 
A One Of the main vorovlems you may run 
fact of the distance the recc 
transmittine unit. 

>erned with the direction 
that the ve n i he uni standinc in 
direction 


a oremise 


he would be ins: 
which contains quite a 
various 
things li” hat, you pic u ; amount of 

distortion 
imes no trans: Sion whatsoever. 

this particular incics1t also, yo ‘ave to ke 

with the other electronic equipment that is 
in the area where you are usinc it. Should you hanven 
to be using it in an area where there is a large amount 


of overhead power lines which conduct electricity, also 
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1f there are different types of radios being used in 
the area, for instance, if someone in the area woul. »ve 
happening to be using : , i or 
also if relice vehicles i he area would be usine 
their two-way radios, this also provides a 


_ 


Q And there 2 ime you 
Rosenberg towards Mr. ¢ residence? 


not leave 


And you were in I r with other 


another officer, yes. 
Q And you had a transmitting device with you? 
A No, Mr. Rosenberg was wearing the transmitting 


device. I had the receiving unit with me. 
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Sorry, the receiving unit. 

Now, tell us what occurred after you 
arrived at Mr. Setter's residence. 
A I was the driver of the vehicle that day and we 
positioned ourselves ix what was the most reasonable 
and unobvious location we could obviously find and yet 
still be near Mr. Setter's residence on Glenwood Road. 

We varked our car in a parking lot and we obtained 
the power for the set itself by plugging it into the 
lighter in the vehicle ‘n which we were ridinc. 

This is a Government vehicle which is also con- 
tained in a two-way radio communication. 

The vehi le was left on because we had left the 
engine runninc because at the time we had no idea how 
long we would be using any of the units, our radio as 
well as this varticular unit. 

Q Did there come a time Mr. Rosenberc entered 
Mr. Setter's resicence? 

A There was a time, yes, sir. 


Q And was the transmitter activated at that 


Yes, it was. 
Q And can you tell us what occurred then. 


At the time that Mr. Rosenberg approached and 
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entered Mr. Setter's residence, the body transmitter 
was activated by Mr. Rosenbera,. 

At ‘hat time I was monitoring the receivin: unit 
and becar to receive transmissions from the unit that 
Mr. Rosenbers was wearing. And at this time I con- 
tinued to monitor that as well as record it. 

Q Did there come a time when Mr. Rosenberg 
exited Mr. Setter's residence? 

A Yes, sir. 

Q What happenei then? 

A At the time that Mr. Rosenberc left Mr. Setter's 
residence, he communicated with me by the body Kel 

device he was wearing because I had previously instructed 
him to do so. 

I observed Mr. Rosenbers entezr the undercover 
vehicle in which Detective Coveland was waiting for him. 

For a short time, maybe a matter of a minute or 
s0 when Mr. Rosenberg entered the undercover vehicle, 

I was still able to monitor Mr. Rosenberg's conversation 
with Detective Copeland. 

A short time after that it was apparent that Mr. 
Rosenberc had somehow, by movement, disconnected the 
transmitting part of the Kel set he was weuring and we 


ceased to receive on the unit. 
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At this time Special! Acenc Ebert CGisconnected 


the recordinc unit and we no loncer made a tare recori- 


However, I continued to monitor the unit in case 
we shoulda acain receive transmission from tho body Kel 
unit; at which time we would have reactivated the 


recordin; device itself, 


Now, did there come a time when you went 


A Yes, that’s correct. 
Q And when Mr. Rosenberg went back as well? 
A Yes, that's correct. 


Q Did I basically cover what happened on that 


Z ind you had a tavxe as a result of this 


A Yes, sir, that's correct, sir. 
a) And it was on a cassette type tape? 
A Yes, sir, that’s correct. 


A-2146 


Ryan/Direct 344 


as the next Government Exhibit for identification. 
THE CLERK: One cassette tape marked 
Government Exhibit number 21 for identification, 
Q Ofvicer Ryan, I ask you to look at Gvern- 
ment’s 21 for identification and ask you whether you 


recocnize it. 


Q 


(Handed to the witness.) 


A 


A Yes, Sir, I do. 
Q What do you recoonize it to be? 
A I recocnize it to be the original recording or 


Mr. Rosenbera's conversation with Mr. Setter which I 


have monitored and recorded on that date. 


Q How do you recosnize it? 
A My initials are affixed to the front of it. 
Q Now, did there come a time -- did there 


come a time when you played Government 21 on the tape 


recorder and heard : #? 
A Yes, sir, I heard 
Q You have heard it reny times, Is that 
correct? 
A Yea, sits 
Q Isn*t it a fact that -- well, did you have 


any part in the transmission of that -- let me strike 


that. 


$s, 


‘e) 
o 
5 
c 
» 
S| 
t 
0 
ct 
WwW 
™ 
wi 


en you heard t tave after t onitoring 

of it, was it a fair an? accurate reoresentation of 

the conversation that wa 244 etween *ir. -ter an 

Mr. Rosenber? 

A 7es, Bits 

2 Did there co:2 a time when you sav a trans- 

Crivt o thre tare? 

A Yes, sir. 


wOvern 


4 
identiti 
= . 


e PLia Z I wouic 23k this transcrist 
ed the next Government exhibit for identi- 
on. 
THs CLERK Si Mace transcrinrt ar ed 


ent cxnlbpit aAumber 22 for identification. 


C 
‘Vv 


Officer an, I you Government's 22 
ation and as Ou iether you reco:nize it. 


n -? 
AtraSenmaf ~ 
Ove»rn nc 


SOTTO | 


IT 


DIR= 


Yes, 31r. 


Q Or you're near a radiator you will hear the 


A-99 


Ryan/Voir Dire 


radiator? 


a room, or music playing? 
1 the background. 


reasons why 


correct: 
On certain 


transcribin h : should be, correct. 


‘as any 


-n this varticular case 


To transcribe the tape? 
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Q No. to take it down; not to transcribe it. 
A I wasn’t using -- sveaking of using that tyne of 
equipment to receive. 

Q I was talkinc about receiving and you wer: 
talkinc about transcribing? 
A 
scription. 

Cn receivina, 


transmitter. Isn't 


not a 
on button? 


A 


Q And the cerson in 
in the car listening to it, do he have 
out the audio button; 
unit would have to be 
You can do tnat? 
You can shut the unit off, yes, sir. 
Q And there came a time in this conversation 


there was a gap. Is that correct? 
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where it stooped recording where 
nothina was b transmitted it stops recordince? 
A Yes, sh 2fte Ir. Rosenberg entered, 
Detective 
rersation that toox place 
between Detective Copeland and the 


tronscribed on the cassette? 


\nd a portion 
assune so. 


And when you say nevertheless even thoush 


+ 


you continued to monitor. Isn't that soi 


I understand in addition to having the 


‘g said and 


22am, wave 


it wasn’t comina through, how could you 


= 


monitor 


A I don't think yor nderstand the construction cf 


the unit itself. 


The unit is a twofold unit. It contains a tape 
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recorder -- cassette recorder and also contained with 


that is a monitoring unit. 


\2 Like a speaker? 
A In other words, tne tape recording unit may be 
shut off and not record something and yet you can still 
hear what the individual is Saying over the set itself. 
ight. 

Now, at this particular point when the 
informant entered Copeland's car, you lost the contact 
on the tave, on the cassette? 

A That's correct. 


’ 


Q But you say -- did you hear then thr 
porticn is audible, you could hear it yourself, is 
that richt, just the same if you turn a radio on? 
Doesn't it come across that you can hear it 
beinc transcribed on the cassette? 

The entire body unit Mr. Rosenberg was wearing 
ceased to transmit. And if I recall correctly, when 
we returned to the [ask Force office that day, that 
the microphone itseif was puiled ouc of the trans- 
mitting device he was wearing, if I recall correc 

This also is one of the inherent problems o 
using that particular type of unit. 


Q That could easiiy be done by Mr. 


A.- 303 


Ryan/Voi 


It’s 
ich easier to shut the unit off with a 
rather than disconnect the microphone. 


at's another way of doing it? 


microshone off it would 


he toccle switch and 


. lartear 


SW, An Mackinac tae t 


in the car which wasn't 


under 
a considerable 


Rosenberac came 


a 


Are we to presume there was a conversation 


the car 


uotions 


A 


tase, isi that ndicati i recording was 


mot contin: 


any oth 


strate 


3ame as shuttinc off 


for, I would derrn- 


an 


recordins was 


in this varticular case. 
We are interest«< in this 
some speculation what 


re invcerested in this 


I know it's not the Mary 


Ryan/Voir Dire 
ase, your Honor. 
H&S COURT: A friend of yours? 


iM KLEIN: Mary Woods was President 


Nixon's secretary, 


Tir ‘TIRT- 
ore) COUR is 


are interested in what 
you're voir dirinc as 


recordings. 


Mr. Ryan, when did you hear the tare last? 
believe it was 
Were you listening for interruptions 


specif 


Is the cacsett 


where, on the 


use, it was 


cassette. There are reel 


Q Did you have anything to do with the 


making of th transcript? 


I nave no 


— 


‘al ee Ane 
asda VCUUas 3 


> 


true and accurat 


. mAToQOse.,. 
ee ee ae 


just as you heard 


2a the 


oh Baul 


Tz COURT: Do you know of any changes? 


TT 


5S wiT tSs: No, sir, not that I know 


I thought I might inquire 


from the person who made it. 


THE COURT: If it’s true *nd it’s an 


accurate transcript and he states it's an accurate 
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transcrioct and if when it's heard there is some 
discrevancy, we will ad ourselves to that. 

MR. KLEIN: I ask Mr. Ryan a 
questicn acain? 
TIE COURT: 
BY MR. KLEIN: 
Q Mr. Ryan, did you know when the transcric: 
was beinc or2cared? ‘vere you aware of ti fact 
a transcrirt wa 
A I don't believe so, no, 


Q as the first tine yo transcript 


it was completed? 


would have to see it 


What I had in mind was, 


your Honor, if somebody was typinc it and showed 


it to wir. Ryan and he said, "No, that wasn't 
what I heard,“ and made corrections -- 

THE COURT: Did you assist in making 
the transcript in any way? 

THE WITNESS: No. 


One point i think I should 


make is when those recordings are made, it's a 


MR. APPLEBY: I would ask this be marked 


A-3° 4 


rather borious task because you must use 
nxhonetics, more than -riting a book. 
rather difficult thine to do. 


You mean the recordings or the 


Is the transcriot a true 


urate transcrist of wh ovears on the 


Yes, sir, it is. 
Received in evidence on 
Government. 
Mark them in evidence. 
Sovernment's Exhibit number 
oreviously marked for identification, 
in evidence 
marked.) 
Maybe we will take a short 
ad journnen 
We will take a ten minute 
adjournment. The jury may ieave. 


Please do not discuss the 


COLLOQUY 
A-3)0 m 
(Whereuvon the transcriota referred to 

are >vassed amonc the jurors.) 

MR. APPLEBY: With your permission acqain, 
your Honor, I would like to play the tave which 
is Goverrment 21, I believe. 

THE COURT: You may. 

(Whereupon the tace racordinu referred to 

is played.) 

MR. KLEIN: At this tume I resrect- 
fully move to stri*< the transcript and the tase 
on several grounds. 

There has been no proof 
offered a dentity of the vcice which was 
marked here as S : There was no proof tha 

house at the time, 

THE COURT: We can take arcument on 
that outside the presence of the jury. 

MR. KLEIN: Ail right. 

And then also, I think the 


word “aqiaq” is there twice and somebody correctcd 
it and put a "J" instead of a "G" on the first 


pace. And our contention is -- I would also like 


to ask your Honor to again remind the jury that 


it's what. they heard on the tape. 
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COURT: Yes, it's what t ey heard 
on the tape, not what is on the paper. 

What you actually hear is 
what you acceot. You don't accept the paper. The 
transcriot is only a guide for you to follow it, 
to make it easier for vou to follow it. But it's 


what you actually hear what you accent and not 


Is there any’:hing further 


iR. APPLEBY: I have some further ques- 
tions, your Honor. you want to contin 
think I can. 

THE COURT: Would you want to stop for 
the day? 

MR. APPLESY: “That would be fine. 


THE COURT: We will adjourn for the 


The case is still on trial. 
Tomorrow morning I have some cases on for a 10:00 
o'clock calendar. So we can start at 11:00 
o’clock tomorrow. 

The jury may leave. 


Please ‘io not discuss the 


courtroom and 


the 


the house, leave the 
MR. APPLEBY: 
Cfficer Golub who saw him go in the house 
before the transaction o 
KLEIN: I don‘t recall that. 
APPLEBY: Yes. Officer Golub saw 
him co into ths house just prior to the transaction 
MR. KLEIN: There was no evidence he 


was seen speaking to Mr. Rosenberg. There was 


no testimony he was in the house, or the only one 


A-3)3 


in the house. Usually an eye witness says, 


had a conversation with Mr. Apnleby and then you 
slay the tares because then you idcentify Mr. 
Avovleby and me as the two parties. That's been 
There is no foundation. 
iust because whoever tynes the transcript is 
that's Mr. Set it doesn't make it Mr. 


setter. 


the tace and the transcrindt. 
coroner identification theré. 
THE COURT: 
tyan 
didn’t vcositively identify that voice as Setter. 
But 2 inference overwhelming now is that it 
Mr. Setter on the conversation. And one of 


resting officers knows him well, is the 


who arrested him. an have him identify 


But aside from any 
fication of trie voice itself, i <} in- 


furence is cle.r that it was Setter in the }.,use. 


k-314 
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Moreover, your Honor, we 


already heard another transcript between Copeland 


the defendant and the voice is similar and 
is the one to decide that question of 


Ian 


doesn't co to the admissability of the 


The jurv can decide whether it wasn't 


But based on the previous 
Detective Coneland identified, 
the cefendant’s voice. 


You may have to cive the 


Court further proof on the identity of whoever 


point. 


MR. APPLEBY: There are many agents who 


know the defendant's voice and that can be done, 


MR. KLEIN: I would just point out that 


the quality of that tave was so poor in my opinion, 

even if I knew somebody -- I know Mr. Appleby's 

voice on the »vhone and I couldn't tell you it was 
Arpleby if we had a tape like that. 


THE COURT: The quality of the tape was 


peor, but there were portions of it that were 
audible ard you can haar what was being said. 


MR, KLEIN: Yes. 
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THE COURT: Many portions of it. 

MR. KLEIN: I am talking about icenti- 
fication of voice, your Honor. 

THE COURT: There were portions of it 
you could hear. But there were portions of it 
where the quality of the tape was very bad. 

MR. KLEIN: Yes. And I was soing to 
quostion Mr. Ryan about the interruption. 
heard the tape interrupted severa 

THE COURT: 
in the tace and you will have Mr. Ryan tomorrow 
on those issues. 

KLEIN: One other voint. I know 
but I want to make a point. 


COURT: Take your time, take your 


MR. KLEIN: Didn't you say you have to 
go sonewhere? 

THE COURT: No. I have a calendar at 
10:00 o'clock. 

MR. KLEIN: I thought I heard something 
about Southern District. 

THE COURT: No. 


MR. KLEIN: All right. 


A-316 


I wanted 
called as a witness. 
MR. APPLEBY: 


MR. KLEIN: If you produce hia, yes 


, d ° 


Because as I understand the law on suppression, 
and this is a very *ey element in the case, I 
have to make my motion in 
acain at the end of the trial. 
THE COURT: Yes, you may. 
MR. KLEIN: Yes, depending on the 
evidence, if the evidence is different o 
thine new 
different 
THE 
MR. : At the hearing I wasn't 
get it. 
After the hearing I got 
the 3500 material and I have Agent Ebert's testi- 
mony. And from it it aonears that the 
about, “Do you have any narcotics," the question, 
"Do you have anv narcotics," that seemed to have 
been asked out in the driveway and Acent Ebert 
spe@ificaily said -- 


THE COURT: We will bring him 


R- 31) 


You will have to set 


the witness on the stand. We will brings 


in for that oi 


Is there any vroblem? 


Yes, there is a >sroblen, 


SERGEANT RAWALD: He was transferred 


today, sir. 


T'HZ COURT: 


SERGEANT RA /ALD: travelling by 


car and he left this morning and until he arrives 
there I have no way of cetting in touch with Wim, 


A 
THE COURT: Bring hi 


os . 
iim back, ®t him 


on a olane and 


have 


what you have to do. 


You should have 


it and I would have told you to hold hin. 


MR. APPLEBY: I’m sorry it ha>ovened, 


your Honor. 


THE COURT: You just have to get hin 


Asi 
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This seems to be an issue Mr. Klein wants 
to brinc up and he is entitled to do that. 

MR. APPLEBY: I choucht Asent Ebert was 
really a witness Government ane I didn't 
thi-.<« he would vorable to the defense. 

7 wasn't aware of his 
srand Jury testimony at the time. I assumed 
would 


ote 
+ 


you 


KLEIN: 
is your Honor's 
feeliny about summation and charce in this case? 
I would like to have your 


as soon as I can tomorrow, if 


As far as sumnation, I 
srescribe any time Limit. 
MR. APPLEBY: Do you feel it will prob- 
be on Priday? 
THE COURT: I will see tomorrow and 


we will see because the defendant's ease has to 


qo in. 
MR. APPLEBY: Yes, I understand. But in 
no event will the summations take place tomorrow? 
COURT: No, no, no. 


APPLEBY That's all I wanted to 


Anything further? 

NO, Sif. 

All right. 

11:00 o'clock tomorrow. 

APPLEBY: One other matter, your 
Honor. 

Yes. 

About this voice identif - 
cation, if Mr. Kleir ts to clear this un, what 
the agents can do is taxe a tape of Mr. Setter's 
voice right now and we can have scmebody analyze 
it. I understand one of the procedures for voice 
identification is for the Court to require the 
defendant to say something in Court. There is no 
Fifth Amendmert privilege that. 

If Mr. Setter is willing to 


to it, we are willing to take a tape of his voice 


and analyze it next to the tape to clear this 
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matter uo, if that's what he wants to do. 
MR. KLEIN: That's not admissable in 


Court, your Honor, voice identification test. 


MR. APPLEBY: Yes. 

MR. KLEIN: It's not admissable. 

MR. APPLEBY: My underst nding of the law 
is -- I may be incorrect about it -- 


THE COURT: 


~ 


‘m not sure. 


MR. KLELN: i don't think sc. 
THE COURT: It may be admissable, it 


may be similar to exemplars. 

MR. KLEIN: It's similar to polycraphs. 
It devends on the vsarticular reader. And Courts 
have found, excent in one jurisdiction, California, 
that they do not allow it because there are too 
many variations. 

THE COURT: I don't know whether it is 
or not, and you will have cc “ow me authority on 
it. I£ you show me authority end it is admissable, 
we can oroceed along that fashion. 

MR. APPLEBY: I was just doing it for the 
benefit of the defendant. 

THE COURT: We can do it tomorrow. 


And in the meantime, try 


watts ; 
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to cet ahold of Acent Ebert and get him back. 
Thank you. 


(Whereupon the case on trial is adjourned 


until 11:00 o'clock A.M., Thursday, May 


27, 1976.) 
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I don't want you to get 


Please don't hold anything 


against him in this trial. 


THE COURT: 


against him in this trial. 


the case as best as I can. 


I am not holding anything 
I am trying to try 


Anything wrong in 


the trial as far as you know? 


MR. KLEIN: 

COURT: 

MR. KLEIN: 

THE COURT: 

has nothing to do with 
MR. KLEIN: 


COURT: 


KLEIN: 
COURT: 
KLEIN: 
COURT: 
KLEIN: 
not in evidence yet? 
THE COURT: 


MR. APPLEBY: 


No way. 

Any unfairness? 

No way. 

That's all I want. That 
this trial. 

Correct. 

Absolutely nothinc. 
Okay? 

Yes. 

Ready to oroceed? 

Yes. 

All right. 
Am I correct, Number Cne is 


It's not in evidence. 


After I get more testimony 


from Officer Ryan I will be offering it in evidence. 
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THE COURT: It doesn't look to me 
that you will cet Number One in evidence at this 
-eint. Maybe there will be additional oroof, I 
don't know. But it doesn't look that you will. 
MR. APPLEBY: Can I make an offer of 
oroo ft? 
THE COURT: Yes. 
MR. APPLEBY: Officer Ryan will testify 
Mr. Rosenberoc was searched before he went into 
Mr. Setter's residence. 
THE COURT: I think Coneland testified 
to that. 
I don't recall that. 
Anyway, when he came out 
he was searched acain and he had the_cocaine on 
him. 
There is a Kel set recorder 
_tween Mr. Setter and Mr. Rosenbersa. 
After Officer Ryan testifies 


identification of that voice as 


And just prior to the 
transmission Mr. Setter is seen entering th 


residence. Just after the transmission he is 
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seen exiting the residence and entering the 
automobile to take him back to his place of 
business, Exclusive Motors. 

THE COURT: I doubt you have enough 
for me to hold him on the first two counts with 
what anrvears to be before the Court. 

MR. APPLEBY: Did you look at United 
States v. Piori, your Honor? 

THE COURT: Yes, I looked at 
minutes aao. 

APPLEBY: The Piori case -- 

COURT: Where the informant testi- 

you do that here, I will acree with you. 

that here I will agree with you. 
informant testified. ™hat‘s the real bia diff- 
erence, 

MR. APPLEBY: But it’s clear that the 
informant -- the whole thing was not based on the 
informant testifying. 

Now, here there is a re- 
cordinc between the defendant and the informant 
talking svecifically about cocaine. 

THE COURT: Mr. Appleby, the nature 


of the recording is such that it makes it difficult 


ANS 
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for the Court, it really makes it difficult. 


But I don’t agiree with you. 


MR. APPLEBY: when you say difficult, 


you have three counts 


That's as much 


That recording - 


How can you identify the 


is Setter anyway, arart 


as talxing 


There will be an agent who 


co:ne: the stand who has heard Mr 


voice, who after knows 


the voice 


Ape. 
the additional prouf 


in anc ve will see. 


MR. APPLEBY: I think the circumstantial 
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evidence that that's Mr. Setter is just over- 
whelminc in this case. 

THE COURT: Well, I wouldn't fully 
agree with you. 

MR. APPLEBY: Who else is it besides 

Setter, your Honor? 

THE COURT: I don’t know. 

APPLEBY: I don’t think there is 
any ] reasonable explanation other than the 
fact that it is Setter. 

I would respectfnally ask 
your Honor after you hear the voice identification 
to reconsider. 

THE COURT: After I hear the voice 
identification I will see exactly. 

MR. APPLEBY: If there was any belief on 
my part if there was any problem with resoect to 
those carts, I wouldn't go ahead with them. 
Because I run the risk, and I am convinced -- 

THE COURT: You go ahead and I will 
consider it fully and I will listen to the voice 
identification. Yuu go ahead in that area. 

MR. APPLEBY: Yes, your Honor. 


THE COURT: Thank you. 


3 Se 
we reacy to proceed? 
> 2. 
ricnt. 
B-ing in the jury. 
jury aonters the courtroom and the 


owing ta*«es olacs2 in ooen Court end in 


eresence of the jrry.) 


worn, resumes 


as follovs: 


we will proceed with 
yovernment’s case. 
You may proceed, Mr. 
aposledy. 


EXAMINATION (continuec } 


Qyan, we finished off where we 


attention acain “*ron 

the time " 7 illance in Mr. Setters 
nefore Mr. Rosenberc enterec 
Slience for the First time, did you dc 


anything with respect to searchiag him? 
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A Yes, sir. As a matter of fact, orior to the 
time when Mr. Rosenbero was wired at our office I 
searched him and Special Acent Ebert witnessed the 
search. 

I found Mr. Rosenberg to be in possession of 
just cersonal articles, his wallet, and contznining score 
cards and various »xaxers and aovroximately 312.00 in 
US currency. 

Q Did there come a time when you searched ?tr. 
Rosenberc acain? 
A Yes, sir. : W . <d to the office and the 


wire was taken off Mr. S c he was acain searched 


by me and found to sce in possession of the same articles 


he was at that earlier time. 
Q Incidentally, when was the initial decision 
made that etter was target of the investiyation? 
KLEIN: I will object to that, sir. 
COURT: Sustained. 
Don't answer the question, 
On what basis, your Honor? 
May I have a side bar, 
Eonor? 


THE COURT: Yes, sure, 
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(The following takes place at side bar 


out of the hearing of the jury.) 
MR. KLEIN: Do you want the basis 
the objection? 
APPLEBY: Yes. 
KLEIN: It was hearsay anc it 
an operation of the minc. 
COURT: It‘s irrelevant. 
APPLEBY: Your Honor, the avent is 
is the one who was working 
with M sen! ; y Klein has definitely put 
this entra>vment defense in issue at this point. 
bviously, when 
began working on 
of entrannmer In other words, how 
-- how many times can 
me, contact 
evant to the issue of 
is obviously going to get 
on the stand anc clai 
him into this and coerced him into this and it's 
imoortant to the timing 
THE COURT: That puts a different light 


on it, Mr. Klein. 
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What is your position as 
to this? 

MR. KLEIN: I would say under that 
context it would be relevant, but not richt at 
this point. 

Now, can this agent tes-~ 
tify how many times Rosenbera -- 

MR. APPLERY: I will only ask hin 
the decision was mace to investi~ate Setter 


was the case agent. 


THE COURT: Pased on the defense that 


MR. KLEIN: I will csject to when the 
decision was made. Sut if he knows how many times 
Rosenberg went over there, from when to when, if 
that's all he knows. 

MR. APPLEBY: That's solely up to his 
knowledge when the decision was made. That's 


relevant. He can't tastify as to what Rosenberg 


The decision was made 
Says to the other, “Let's 
get Setter.” That's hearsay. 


MR. APPLEBY: This is asking wha the 
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investigation began. I don't see anyth, 3 in- 
prover with that. 

MR. KLEIN: If I come in and show six 
months before that -- 

THE COURT: I thinx it's something 
that can properly come in during rebuttal. But 
at this point the defense has not been raised, 
althouch he is coinc in that direction. 

KLEIN: If I show six months of 


meetinc with him and then you put your 


MR. APPLEBY: Can I ask you now, are 
raising the issue of entracoment? 

MR. KLEIN: Yes. 

MR. APPLEBY: Wouldn't it be a lot simoler 
instead of recallins the agent -- 

THE COURT: I don't want you to antici- 
nate in that fashion. I would rather you go 
alona and I will leave the ruling just where it 


And in rebuttal I think you can properly 


MR. KLEIN: Yes, vour Honor. 


MR. APPLEBY: Yes. 
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(The followings takes place in onren Court 
and in the presence o* the jury.) 
BY MR. APPLEBY: 
Q Officer Ryan, I would like to direct your 
attention to April 24, 1975. 
Were you on duty on that day? 
Yes, sir, Il was. 
Q Where were you on duty? 
At the New York Joint Task Force. 
Q Did there come a time you were on a 
surveillance team? 
A 
Q Where was the surveillance? 
The surveillance was in Brooxlyn. 
May I refer to my notes, counselor? 
Q Yes, sir. 


Officer, I will show you 3500-4 for 


identification and ask you if it refreshes your recol- 


lection. 
(Handed to the witness.) 
Yes, sir, it does. 
Q where were you, sir? 
A On that afternoon I was on surveillance with 


my partner, Special Agent Rose at the Grotta D'Oro 
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Italian restaurant, 691 Platbush Avenue, Brooklyn. 


Q Do you recall aoproximately what time you 
were there? 
A At acproximately 

Q What did you observe? 
A I observed Mr. Setter wark his 1974 Ce ‘illac 
with New York dealer recistration 42852, New York. 

Q Don‘t read from your report. Just tell us 
what you recollect. 
A In the vicinity of the sta he aporcached 
Mr. Rosenberg, who was standinco on the corner in front 

anged pleasantries and 

entered the restaurant. 

Q Continue. 
A A short time after that Detective Copeland also 
entered the area, exitec his vehicle and went into the 
restaurant. 

Q Did you observe anything further? 

No, not in the restaurant, sir. 

Q All right. 

Police Officer Ryan, I would like to 

direct your attention to Avril 28, 1975. 
Again, were you on Guty on that day? 


Yes, sir, I was. 
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Q Directing your attention to aporoximately 
10:00 .M., where were you and what were you doirg? 
A I was on surveillance in the vicinity of Mr. 
Setter's house. 

Q What did you observe? 
A May I see the case file, counselor? 

Q I show you 3500-6 for identification and 
ask you if that refreshes your recollection. 
A Yes, sir, it does. 

2 And can you tell us what you observed? 

Does that refresh your recollection? 

A Yes, sir, it does. 

Q Without looking at the report, can you tell 
us what you recall havinc heard on that day? 
A Yes, sir. 

On that day, that svecific time you mentioned, I 


observed 


vicinity 


residence 


Copeland 


and leave 


Detective Copeland vark his vehicie in the 


£ Mr. Setter's house and enter Mr. Setter's 


.@) 


short time after that I observed Detective 


leave Mr. Setter's residence, enter his vehicle 


the area. 


I maintained surveillance in the vicinity of 


Mr. Setter’s house for a short time after that and, if 


en 
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I recall directly, the lichts on Mr. Setter's house 
were turned out. 
Q Do you recall what time that was? 


Not exactly. If I look at the report, I can tell 


I maintained surveillance until approximately 


11:15 5.M., in that vicinity. I would say shortly orior 


to 11:15 the lichts in Mr. Setter's house were shut off. 
Mr. APPLEBY: One moment, if your Honor 
please. 
(Mr. Appleby and Serceant Rawald confer 
with each other out of the hearing of the 
Court Reporter.) 
Q You wrote out a resort with resvect to this 
surveillance. Isn't that correct? 
A I made a report. 
Q When did you write the resort after the 
incident? 
A The revort is dated Avril 29, 1975. 
Q So you wrote the revort -- 
A The followinc mornine. I went off duty that 
evening, acproximately 11:30 or 12:00 o'clock, and I 
wrote it the next morning when I arrived at my office. 


MR. APPLEBY: Thank you, siz 
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No further questions. 
THE COURT: All richt. 
Cross~-examination, Mr. 
Klein. 
CROSS~EXAMINATION 


BY MR. KLEIN: 


Q Mr. Ryan, yesterday you identified a 


typewritten transcriot of the tave of Avril 17th. 
es, sir. 
And I happen to have one here. 
Is this in the same condition as when you 
first saw it? 
By the way, when did you first see the 
transcriots? 
A I believe the first day of trial when I was with 
the US attorney. 
Q And is this in the same condition -=- look 
at vace one rarticularly. 
Is it in the same condition it was when you 
first saw it? 
A iould believe so, yes. 
Q I invite your attention to two instances 
toward the bottom of the voace where the typewritten 


word is “gig" and somebody in pen and ink apparently 


P33) 


Ryan/Cross 


lig, 


was that on it wnen you saw it? 


SO. 
QO you Know 


don’t. 


2ven a Fa transeript o 


Pct ame 
Wri lices 


to ask 
You had 


cave their version of what 
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form, do you? 


But actuaily the only thing that 


than the 


significant. 


Q I would agree with vou on tha 


“ 


we a Ts tt Tt 3 ety 
you conauctec Su 


have been complete at 


— 
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mad 


at the time Detective Coleman (sic) allegedly 


the purchase ir. Setter? 

A Detective Coleman, counselor? 
Q Excuse me, 
Yes, I was. 


That crime, i was one, was 


Dleted at that time also. that correct? 


A 


Was an arrest made at that time? 


No, there was not, sir 


Q That was April 17th and April 28th. 


when for the first time in this case was 


Setter arrested? 
I have no idea, 


Q Suppose I it was July 3rd. 


you acceot my word on 


A Tf that’s what I would 
accent it. 
MR. KLEIN: 


: Wouldn’t you savy that 


Mr. Aroleby? 


Yes, the date of the 


arrest. 
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Q On April 17th, did you remain on sur- 
veillance after Mr. Rosenberg, the informant, left 


the house? 


A I don't believe so, sir. If I recall correctly, 


I returned to the office. 

Q Immediately after he left? 
A Well, shortly thereafter. You can‘t have a big 
mass exodus. 

Q Yesterday I asked you before 
tane on the voir dire. I 
specifically for any interruotions? And 
you hadn't. 

Then yesterday we played the tape and were 

you aware of any interruntions in that recording? 
A Yes, sir. 

Q About how many? 
A There are two kinds of interruptions on that 
tape at the present time. Several of the interruotions 
that were on the tape are interruptions which occurred 


} 2cause of some tyve of outside interference on the 


Q That's on the inaudible portions? 
Not specifically inaudible portions. 


Q Yes. 
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A There are, I believe, two additiona nterruptions 
on the tare which we because the officer who 
transcribed the tave improverly used the machine upon 
which he was listenina to the tase as far as returning 
to a vortion of the tare that he was listeninc to. 
If I micht exolain to vou, when you transcribe 
a tane it mid! be necessary for you to listen 
of the sentence, 
and vossiblv return acain to get 
in use of 


languace 


plained y oarday, you are Gealine with phoneti 


. 


you transcribe a tase. 
interruptions which were 
on the * We aused by the officer who transcribed 
the tare and ie fact that they are audible clicks on 
the tare cau 
when did you hear the tave 
After th 
returned to th 
And si n ha’ you ever hearc the 
tace until it was olayed in Court here? 


A Yes, I heard it several t. es. 
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Several times. 

Are you telling us that after hearing the 
tape yesterday you first became aware of those in- 
terruptions? 

A To tell you quite frankly, counsel, I never 
entertained a thought about it at all because they are 
not of any sianificance. 

Q And from hearing this played yesterday, 
is it vour testimony you could teil how that interruotion 
came about? 
A Which interruption are you speaking about? 

Q The latter two interruptions. 


Yes, I would say so. 


Q Is it your testimony you would iay tie 


blame solely and entirely on the person who was cper- 


ating the machine or transcribing the written portion 
and that there was no malfunction in the macnine or 
the overation of either the transmitter or the re- 
cording device at the very moment the tape was being 
made? 

A For the latter two interruptions, I would say 
so, yes. They were discernible interruptions mace by 
the machine used for transcription. 


Q Couldn't that interruption, either one of 


400 


malfunction in 


listened 
identica! or were sortions 
A No, »rortions were cu 

e 
you were talxine ut va us kind interruptions 
which would 2 sic or nate inaudibility.. You 
mentioned +} 
materials 
Acrilan 

fabrics. I said move- 


clothing would be picked up by the tape. 


And if a person who was wearing a Kel 
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transmitter was aware of these things that would 
cause static and cause an inaudible portion, could 
not deliberately create a static or an outside in- 
terferen:e sto as to obliterate an answer he didn't 


wish to be recorded? 


MR. APPLEBY: I object to, "could have” 


Sustained. 
you notice yesterday that in claying 
the tase and in reading th uid the transcrift, that 
most o£ tne inaudible portions were attributed to Mr. 


Setter? 


of them are. id tf I might, I would exolain 
Just answer. 


asx he be allowed to 
finish his answer. 
THE COURT: No. He is doins the 
cross-examination and I will allow him to do it 
Would you repeat the 


question, please? 


MR. KLEIN: Why don't you read it, Mr. 


Rercorter, piease. 
(The Court Rerorter reads the requested 
sortion.) 
Q Now, before you testified here 
cussed this : i ostimony with Sergeant 
Rawald? 
A 


And who was 


Rawald is 


it with 
morning. 
Thanx you. 


And yesterday cid you also prepare it 


before you testified? Did you sxeax to sergeant Rawald 


about it? 
In preparing a case you normally 
Did you actually do it? 

The susoervisor, certainly; certainly. 
Thank you. 
I don't know, what is it? 
I'm sorry, I thought wh 

I walxed away I was finished. 


THE COURT: I don't know. Were you? 
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hike! wre 


sve KLEIN: 


euIT -oTTronm . 
THE COURT: Redirect 


REDIRECT EXAMINATION 


hee = ee eS 


comolete the answer 


audibilities on Setter's 


further que: 


Anything further? 


And did you tell him the purpose of this 


is to make a vermanent recordine of what the other 


person is going to say? Is that right? 


microphcne: 


dnere did you out it, on his belly? 


What, sir? 
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» 
Q The micropnrcns 
A The microphone was on his chest. 


Q That's what I mean, his chest. 


And the chest is closer to the person ha 


kine of vosition his ear could be closer to the 


For instance, if Mr. Rosenberg would be bent 
over to “ic. Satter, his head would be closer to hin 
than his chest and the micrconhone would be better in 


the ear. 


Q You don't put the microphone in back of 
he oerson between the shoulder blades, uv you? 
A The microvohone could be put on any part of the 
body that's dzemed the most aporopriate part at that 
tame. 


Q And here you put it on his chest? 


A In this particular instance, yes. 
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Q And Mr. Rosenbergs, who was wearing the 
device and went there for a sole purpose of guiding 
a conversation and recording it, felt th.t the person 
to whom he was speaking, Mr. Setter, was out of 
or mumbled something or wasn't sure that it would be 
recorded, all that Mr. Rosenberg had to do 
to say, I didn't hear what you said, Joe, what co you 
mean wy that, and then we would hi h..d a repetition 
and he would have 
that normal, if y don'- hear a person the first tine, 
you say, >vardon me, I dida't hear wnat you said, would 
you mind reveating it? 
A Yes, but -- 
Q I just asked thac, yes. 
MR. APPLEBY: Let him finish. 
KLEIN: mashing for a ye 
and he is civing an explanation. 
Are you civing hin 
wf fact: L feel are reasonable and 
not vermitting him to answer to them? F you 
create a statement of facts to that nature, you 
pecifically let hin give you a reasonable 
answer. 


MR. KLEIN: All right. 
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Q Go rtcht ahead, sir. 
A I’m sorry, you will have to reneat the question, 
counselor. 


Q I will co with another question. 


“MR. APPLEBY: Would you like the Court 


Resorter to reneat it, if vou would, please? 
THE COURT: Reveat it for them. 
(The Court Rersorter reads the requested 
portion.) 
THE WITNESS: Thank you. 
Would vou continue with that, 


2 1 


ike this it would be 
Rosenberg heard 
So in an irmtance Lik 
possible would have jeovardized Mr. Rosenberc's vosition 
at the time by having hin constantly having Mr. Setter 
reoeat himself. 

You must understand, counselor, that in situations 
like this the individual who is doince the undercover 
work, his life is usually in a sianificant amount of 
jeopardy. 

MR. KLEIN: At this time I ask for a 


withdrawal of a juror and the declaration of a 


mistrial because of that gratuitous statement. 
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And I had tried to keep 


this question down to a yes or no and you per- 


mitted this witness to ramble on and on. 
THE COURT: We will take a -- 


sorry. 


You permitted him to 
ject a poisonous note in tha case. 
I dien‘t lead him into 
that. Don't say that he said that because of 


the Court. 


of his own 


course, you're doing 


osS—-examination,. 


ten minutes. 


Please do not discuss the 


the presence 


MR. KLEIN: Did you see what just 


happened, your Honor? 
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THE COURT: I didn’t see what happened. 
MR. The juror in the back had 
shoes : get them on. 
THE He has been having them 
for the last two days. You didn't notice. 
KLEIN: Mo, 5 digu*t. 
He has been havince 
hoes of : } st couple of 
be new to 4 I } Court had 


da‘. 


you, but there is ng funny around here. 


so richt ahead. 


n of a mistrial. 


Based on what? 


to be reveated, 
in jeoparcy because there was a certain 


amount -- a certain amount of danger involved. 
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THE COURT: You also made a statement 


to the effect that it was the Court's fault that 


you didn't say that, 
tell me what you said. 
MR. KLEIN: you're not resvonsible 
he witness 
you inject the 
what happened? 
tried to re- 
and you scermicted 
continue on, and you vermitted hin to 
on. 
THE COURT: >ormitted him to re- 


making. 


By doing that, 
came out by the 


continue 


think it’s an improper 


remamk by the witness. 
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THE COURT: 


Court's fault? 


MR. KLEIN: 


what was coming out of 


did. 


THE COURT: 


you tried to do at 
oresent was inject 


MR. KLEIN: 


‘el @) mm. 
ee 


the jury 


oresent. 

MR. KLEIN: 

I had no such 
COURT: 

why I sent the 
KLEIN: 

intent 


‘t my 


COURT: 


411 


And you say this is the 


No. 

You see, you didn’t know 
his mouth, 
That's right, 


that's rig 


You see, the thing that 


that point with the jury 


fault acainst the Court. 


No. 
That's what you did. 


No, your Honor. 


That's what you did 


I will explain that 


intention. 


Ss 


That's what you did 


jury out. 
I will apologize to the 


ion. 


You see, 


no more than I 


nt. 


jury 


you attemoted to 


put the fault and the blame for the statement of 


the witness on the Co 


ure 
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MR. KLEIN: That was inadvertent. 

What I'm saying is if you 
hadn't ruled that way, he wouldn't have been able 
to say it. 

THE COURT: If you hadn't made that 
type of statement, it wouldn't have called for 
that tyne of response. Secause your statement 
many ways was ridiculous because anybody in an 
inZormant's vosition, who goes in with somebody 
in this ¢; of a situation, can't walk up to the 

“ould you vlease speak a little 
are recordinc it outside.” 


Now, the thing you said 


had so much stupidity in it, I had to get some 


sort of an explanation. And he can't say to him, 
““ould you szlease repeat it because, you know, 
they didn't get it, you know.” 
Do you understand this? 

MR. KLEIN: I understand what you're 
sayinc. 

THE COURT: That's the type of question 
you were asking, that's the tyve of question you 
were askina. And it was of such a nature that 


what followed was because of the type of your 
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request. It wasn’t what the Court permitted hir. 
It's that you were putting this witness ina 


position where he had to explain why this man 


couldn't do the things that you asked him why 


weren't they done. That's what you did, 

As far as the Court is 
concerned, you created the problem because you 
asxed questions of such a nature that the response 
was what you got and it was what was called for. 

Yes, Mr. Klein. 

MR. KLEIN: I will rest on my motion, 
your Honor. I disacree with your Honor. 

COURT: The motion for the with- 
drawal of a juror is denied. he Court will have 
fo instruct the jury as to what came out of this 
witness and cive them a limiting instruction as 
to that oarticular situation. 

MR. KLEIN: You mean about the possible 
dancer? 

COURT: Yes, sir. 

KLEIN: All right, your Honor. 

COURT: That's what I will do. 1 


will cive them a limitinc instruction. 


MR. APPLEBY: May I add one thing, your 
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Honor? 
THE COURT: Yes. 
MR. APPLEBY: I think the import of what 


Officer Ryan said was not directed specifically 


at the defendant, but he was saying in this type 


of a situation there is always an element of 
danger. It's a generalized comment and that's a 
far cry from saying ne was specifically scared 
from the viclence of the defendant. It's a 
difference in tone. 
MR. KLEIN: I agree Mr. Ryan didn't 
say Mr. Setter was a danger to Mr. Rosenberg. 
Is that right, Mr. Ryan? 
THE WITNESS: It was a ceneral answer. 
MR. KLEIN: In that way it isn't as 
shard as if it was specifically answered. And 
I think verhaps it may be that an instruction 
from your Honor micht be in order. 
THE COURT: That's what I intend to do. 
MR. K N: Yes, I think so. 
Do you want me to tell the 
jury in making my objection I had no intention 
of -- 


THE COURT: I won't ask that. If you 
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feel that you want to, I am not putting any 
oblication on you whatsoever. 

I know, I Know. 


THE COURT: Because I don't want 


ase 


appear that in any way I am trying to force 


So I am not asking you 


KLEIN: I am assurinc 


intention and I am telling you 


am concerned, 


say what? 


To the jury. 
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THE COURT: What? 

MR. KLEIN: In ex>Dlaining to the jury 
in making my last objection, the objection was 
to the witness’ answer and not to the Court's 
ruling. 

THE COURT: I don't think you have to 
make any explanation. I think if you just let 
it just stay where it is, I think you're better 
off, I think you're better off. 

All right, do you want 
to bring the jury back in? 


Bring in the jury. 


(The jury enters the courtroom and the 


following takes place in oven Court and 

in the presence of the jury.) 

THE COURT: Ladies and gentlemen of 
the jury, the request by the defendant for a 
declaration of a mistrial by the Court was denied. 

However, I wish to say to 

you in connection with the testimony of Officer 
Ryan, he made some statement to the effect that 
in the tyve of situation that Mr. Rosenberg was 
in, there is some possible dancer of being hurt 


physically or by violence. And I wish to say to 


A 
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you that you are to draw no inference or no 
oresumption that there was any threat or any 
possibility of violence as to Harvey Rosenberg 
in the situation that he was in when he was 
supcosedly making the purchase which the Govern- 
ment alleces. And, therefore, no inference or 
presumption is to be drawn by you as to any 

any possible violence to 
time. 


proceed. 
Thank you, your Honor. 


Ryan, you mentioned something about you 


ow Eldorado on the 17t) 


L7tn? 


One of those davs, I believe. You said you 
4 d 
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Did you have an occasion. you or anybody 


in your department have occasion to run a motor vehicle 


check to see whether or not Mr. Setter did, in fact, 
own a 1974 yellow Cadillac? 
A I don't have it recorded here. I'm not sure 
whether it was done or not, but I would say probably 
not because it was a dealer's plate. 
AR. KLEIN: Thank you very much. 
I have no further questions. 
Any redirect, Mr. Aovleby? 
Yes, your Honor. 
REDIRECT 
BY MR. APPLEBY: 
Q How many Kel set recordincs have you 
listened to in your experience as a volice officer? 
would say I have listened to at least 100. 
And how would you say that this particular 
recordinc compares in terms of a -dibility with 
these 100 you have heard? 
carticular one is one of the better ones I 
have heard. 
Q Are there times when nothing comes out a* all 
Many times, unfortunately. 


MR. APPLEBY: No further questions. 


ERP 


2- 
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P| ; . 
4G/H9iTCct 2.7 


te. COURT: Anything further? 


MR. KLEIN: NO, $1Y- 
THE COURT: Thank you. 
You may step down. 


Give those to Mr. Anpsleby, 


» Mr. Appleby. 
i>, BPP L=BV: In orgcer to connect un 


the recordins. the Soverniaent wiil call Sergeant 


227m ld, rerail Serceankt Rawalicd. 
“IE COURT: Surely. 


You are still under oath, helen 
Serceant Rawalic. You nay be seated. 


VITLLIa *¥ RAW AOD; previously sworn, 


resumes the stand anc further testifies as follows: 


a sergeant Rawaid, you indicated in srevious 


testizon’ thet vou nad conversations with the defendant. 


* \Yonreximately ‘ow .aav conversations have 


ier? 
\ 


\ 


vor Fad with the eefendca 
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A Well, to the best of my knowledge I had con- 
versations with him the day he was arrested, I believe 
also the day after his arrest and in subsequent con- 
versations here in Court. 


Q And approximately how long a period of 


time were these --~ did these conversations take place? 


A t } oricinal one -- the day of his arrest 
I spoke to him for a couple of hours and *here were 
other shorter conversations. 
Have you had occasion to listen to all 
made in this case? 
sir, =I have. 
Q And you have had occasion to listen to the 
17th Kel recordinc. Is that correct? 
sir, I have. 
You listened to the two individuals talking 
on that recordins? 
Yes, sir, I have. 
Did you recocnize one of the individuals 


as Mr. Rosenberg? 


you recocnize the other voice? 


that voice to be? 
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A I recognized it to be the voice of Mr. Setter. 
MR. APPLEBY: No further questions, your 
Honor. 
THE COURT: Cross~-examination. 


PURTHER CROSS-EXAMINATION 


BY MR. KLEIN: 


LS) 


sergeant, did vou ever talk to Mr. Setter 
before vou arrested him on July 3rd? 
A No, sir, I didn't. 


+ 7 


‘Ow, we are talking about a taped transcrip-~ 


tion -- a tase, rather, a tare recording that was mace 
earlier on Asoril 17th. 
A That one and others, yes, sir. 

2 And have you ever spoken to Mr. Setter be- 
fore . »ril 17th? 
A No, gir, I haven' 


2 And have you ever heard Mr. Setter prior to 
f the time vou heard this tare? Did you ever hear Mr. 
Setter’: voice on anv other “el tare? 
6 A 9, Siz, not to my “nowledce. 


Rave you heard Mr 


hear Air. Setter on any Kel tases 


Since, Xel transmitter tavne? 


z 


than this Kel tare? 


Yes. 
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No, sir. 
Q This is the only Kel tape you heard what 
you Claimed to be Mr. Setter's voice? 
A Yes, sir. 
Q Now, were you on surveillance on the night 
this was made? 
A Cn the nicht the Kel recording was made? 
Q Yes. 
Yes, sir, I was on surveillance. 
April 17th? 
Yes, sir. 
And you observed -- did you observe Mr. 
Setter coming to his house? 
sir, i didn’t. 
But some of your team observed Mr. setter 
come into his house? 
A Yes, sir. 
Q Shortly before Mr. Rosenberg went in? 
sir, I believe they did. 
So you assumed or believed 
house at that tine. 
six. 
And you didn't see anybody else co into 


the house, did you? 
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No, sir, I didn't. 

Q And as far as you were concerned, the only 
person you knew to be in the house at that time is Mr. 
Setter? 

A Yes, sir. 

Q And then you Knew from your own observation 

that Mr. Coveland, Detective Copeland -- excuse me, 
Mx. Rosenbera then went into the house pursuant to 
instruction? 
A Yes, Lt. 
SO you assumed the two of them were the 
Isn't that correct? 

Yes, sir. 

Q And so when that tape recording was being 
made, for you to identify Mr. Setter's voice didn't you 

the fact, accordine to your belief, that the only 


in the house were Mr. Setter and Mr. Rosen- 


At that particular time when I heard the tape, 
That's what I basec it on. 
Adsent that fact, if you weren‘t there on 
-- you follow me so far? 


Yes, sir. 


If you weren't there on the 17th, sir, and 
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ail you did w * hear a tave, that particular tape -- 


A Yes, sir. 

Q ~~ that quality tave, could you positively 
identify one of those voices as Joseph Setter's, absent 
again the knowledge that he was in the house with Mr. 
Rosenbers? 


A No, 


your Honor. 
THE COURT: 
RECT IXAMINATION BY 
i have 
between Cosoeland and 
A Yes, Sif. 
You have heard a eoh onversation 


On April lOth between Rosenberac d er again? 


to all three -- 


three recordincs? 


felt one of the voices was 


same voice or: three occasions, the voice 
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spoke to Detective Copeland, to Mr Rosenberg on the 


phone and to Mr. Rosenberg on the Kel set. 


MR. APPLEBY: No further questions, your 
Honc>. 

THE COURT: Anything further, Mr. 

MR. KLEIN: Yes. 


EXAMINATION 


conversation that was 


wa One between Mr. Rosenbers and Mr. Setter, and 
one between Detective Covelanda and Mr. Setter, telerhone 
conversations. 


You just tallied to Mr. Appleby about both? 


Excuse me, I thoucht you taiked about one. 


In both of those cases, those telenhone 


Copeland and the other by 
Rosenber::. 
Q Pursuant to instructions? 


Yes, sir, pursuant to instruction. 


A-3 6 7. 


Rawald/Recross 
And alsc Detective Copeland pursuant to 
instruction, right? 
A Yes. 


And you were aware you were maxing those 


they were calling Mr. Setter's 


<new chat the verson on one end 


was Detective vou knew he was having a 
sonversation + h somebody in Mr tt house who 
fact. I believe on that 


anc 
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A No, sir, he called in the company of my assistant, 


Agent Richel and Investigator 3o0ss under their direction 


from his svlace of business. 
Q And he told to ; Rosenberg toid you 
he svoke to Mr. Setter? 
A No. Mr. Rosenberc didn't tell me anythine re- 
cardinc that one. Acent Richel did, because he was 
oresent when it hasvened. 
Acent Ricnel said Rosenbers called Setter 


eonversation 2? Rosenbero ‘ud 


information which you received 
told you he had spoken to Mr. 
Setter, would you ad you state 
jon't see the relevance 
ury heard the same evidence 
So I don't see why we have 


evidence aside. 


the questic 
your Honor. 
n what he has and 


is that what you made the identification on. 


Rawald/Recross 428 
You gay, absent; well, he 


Gidn't have it. And how could he identify it 


MR. I will ask in the reverse, 


you mean positively instead of negatively? 


THE COURT: I would think so. You say 


absent, and he doesn' have it. How can he 


70 back to the other thinac, the tape 


identification of the voic 


taxe basec 


an entirely different 


It's the converse of it. 


You asx the questions the 
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way you want. It’s not the way I want them. 
It‘s the way you want them. 

Q Sergeant, referrinc now to the taved 
telephone conversation with Mr. Copeland, is your 


identification of that, the voice on that telephone 


tape as Mr. Setter'’s based in part upon the fact that 


Mr. Coleman (sic) told you that he had svoken to Mr. 


Setter and had taved it? 
A In part, yes 
And referring now to the other telephone 
conversation that Rosenberg made and one of your 
you that Rosenbere -- that Rosenberc 
had made, Rosenbera had s>voken to Mr. Setter and had 
taped it, is your identification of the voice as Mr. 
Setter's based in oart uvon"the fact that you were 
informed that Mr. Rosenberc had ssoken to Mr. Setter 
and that was the tase? 
A In scart, yes, sir. 
MR. KLEIN: Your Honor, I'm going to 
question -- 
Absent -- Mr. Kiein is 
-- absent the knowledce of the individuals 
involved, would you have said the same thing 


concerning the verson who was in the tape, absent 
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the knowledge of the names of the parties in- 
volved? 

THE WITNESS: No, sir, I wouldn't 
believe that. 
MR. APPLEBY: May I interject for 
moment, your Honor? 
THE COURT: 
PURTHER REDIRECT EXAMINATION 
BY MR. APPLEBY: 
Sergeant, I show you a transcript of the 
April 10th recordinsc, an ld you loox at the be- 
ginning that, please. 
(Handed to the witness.) 
sir. 
Q Now, you heard the April 10th recording. 
Is that correct? 
A Yes, sir. 
And Detective Coneland is askins for Joe 


Setter. Is that correct? 


At one point he says, Joe Setter, question 


THE COURT: Mr. Appleby, don't cet 


anead of yourself. Let Mr. Klein finish. 
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MR. APPLEBY: I‘m sorry, Mr. Klein. 
Go ahead, 

THE COURT: Don’t get ahead of 
yourself, 

MR. KLEIN: I would like to hear the 
last answer that his Honor asked because you 
got ux at that voint and I lost it as you were 
settinc u: 

I had asked him, absent 


Sarties involved would his 


And he said no? 
THE COURT: That's what he said. 
MR. KLEIN: I have no further ques- 
then. 


THE COURT: 


I show you again a transcript of the 


Aoril 10th conversation, and on that conversation is 


Mr. Rosenberc's voice, richnt? 


to another individual? 
Yes, sir. 


2 Excuse the wrong transcript. 
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Mr. Rosenberg is asking -- he is calling 
up a certain number. Is that correct? 
A That's correct, sir. 

Q And he says, isn't this 773-0268; and then 
he gets a wrong number and then he calls another number. 
Is that correct? 

A Yes. 

2Q And he sets a volace called Exclusive Motors? 

Yes, sir. 

And he says, Joe Setter, vlease, and an 
unknown male says, hold on, please. 

And then there is a hello by an individual 
and Mr. Rosenberg says, Joe Setter. 


A Yes, sir. 


And what is the response? 


Now, you have heard this conversation? 
Yes, sir. 
Q And you have compared it to the April 17th 
Kel conversatior.? 
Yes, sir, I did. 
Q Is it the same individual on that recording 


as on this recording? 


¥ 
A ik Se. 433 


A I believe so, yes. 
MR. APPLEBY: Thank you. 
THE COURT: Yes, Mr. Klein. 
MR. KLEIN: Nothing further. 
THE COURT: Okay. 
Thank you. Step down, 
please. 


(Witness excused.) 
MR. APPLEBY: Your Honor, at this time 
the Government calls Robert Richel. 
ROBBER ft R & ¢.B Sb, sworn. 
THE CLERK: State and spell your name 
for the reporter, please. 
THE WITNESS: Robert Richel, R~i-c-h-e-l,. 
THE CLERK: Would you speak up so the 
last juror can hear you. 
THE WITNESS: Yes, sir. 
DIRECT EXAMINATION 
BY MR. APPLEBY: 
Q Sir, by whom are you employed? 
A The Drug Enforcement Administration, the United 
States Devartment of Justice. 
Q You are a special age..t? 


A Yes, sir. 


EXCERPTS FROM TRIAL TRANSCRIPT - ROBERT RICHEL 
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have you been so employed? 


materiai? 

MR. A2PLESY: with resvect to 3500 
material, there is no 3509 material with resvect 
to this witness. 

i'm sorry, your Honor. 


That's all right, that's 


Q Le you knew Joseon Setter? 
Yes, Sir. 
Q Would you point him out. 
acentiaman with the blue suit on. 

MR. APPLESY: Inéicating the defendant, 
your Honor. 

THE COURT: Yes, all right, indicating 
the defendant. 

Proceed. 


Do you Know cne Harvey Resenberg? 


Q And Harvey Rosenderc was an informant 
working with the Task Force. Is that correct? 


Tnat's correct. 
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Q Did there come a time when you met Mr. 
Rosenbers on April 10th, 1975? 
A Yes, sir, I did. 

Q Where did you meet Mr. Rosenberg? 

At his place of employment in Brooklyn. 

Q Who were you with at that time? 


Investicator Jerry Boss. 


Q Teil uj: what -- well, approximately what 


time was that? 
A In the afternoon, between, I believe, 2:00 and 


4:00 P.M. 


Now, what occurred at that time? 

MR. KLEIN: I will object to 
Honor, as hearsay. 

THE COURT: Sustained. 

MR. APPLEBY: I am askinca what was done, 
Honor. 

THE COURT: I will have to take it at 
side bur to see exactly what it may be, if at 
that point it's admissable. But the objection 
is sustained. 

MR. APPLEBY: I am sot asking what any- 


body said, your Honor. 
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Can I have a side bar? 
THE COURT: I will take it at side bar. 
(The following takes >lace at side bar out 
- of the hearing of the jury.) 
MR. APPLEBY: Your Honor, I do not intend 
to ask about any hearsay declaration. All I am 
goinc to ask is how the recording was made. I 
am only setting a foundation for the xrecordincac. 
THE COURT: All right. 
I will permit it. 
(The followinc takes solace in open Court 
and in the »sresence of the jury.) 
. BY MR. APPLEBY: 
Q Could you tell us what was done at Mr. 
Rosenberc's clace of employment? 
A Yes, sir. Mr. Rosenbers placed a telephone call 
to Mr. Setter in our presence. 
MR. KLEIN: I will ask that that be 
stricken. There is no foundation. There is no 


mroof of that whatsoever. 


MR. APPLEBY: Proof of what? 
& THE COURT: One minute. 
MR. KLEIN: That's not what you told 


i us at the side bar. 


Richel, 
MR. APPLEBY: Your Honor -- 
Q Was there any precaration made before he 
actualiy made that telepnhone call? 


A 288, Six. 


Q Would you tell us what the preparations 


Mr. Rosenberg's telephone, 
anticinating a call from Mr. Rosenberg to Mr. Setter. 
What ki of recordins device 
recorder. 
A cassette tavne 


AI 


a teleohone call. 


A 


to, 


A I have to refresh my memory, but it was Mr. 
Setter's place of business. 


Q I show you this transcript and ask you 
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whether it refreshes your recollection. 
A Yes, sir. 
Q Where was the televhone call 
The telephone number. 
Well, what was that telenhone number? 
Setter's onlace of employment in Brooklyn. 
And what occurred at that tine? 
Rosenberac misdialed, cot a 


wronc number. 


tricken as not resoonsive. 
THE COURT: It's stricken as 
res >onsive 
recording was made 


of that teleohone E i in other words, when you 


retrieved 


heard that re- 


Q Was that recording a fair and accurate 


representation of what you heard at Mr. Rosenberg's 


COLLOQUY 
R-3Fr 
Richel/Direct 
place cf employment? 

MR. KLEIN: IT object. He only heard 
one side o* the conversation. There is no proof 
that he heard the other side of it. 

MR. APPLEBY: Your Honor, I think that -~ 


THE COURT: I think 5e heard the whole 


the whole thinc. Didn't 


y I have a side bar acain? 
THE COURT: . ic bar. 
(Tne followine takes sxlace at side bar 
1earinc of t} 
Your Honor, the ascent was 
present with Mr. Rosenberc. He heard everything 
tnat Ar. Rosenbergs said. |! I } what 


the defendant was sayinc. However, after th 


eee 


conversation the cassette was retrieved and when 


he heard the cassette it conformed to exactly what 


transvired in his cresence with resvect to what 
SO there is an adequate 
ly for the recordinc. 
Only about Rosenbergs. 
THE COURT: The response from the other 


end was picked up on cassette? 


+40 


That's 


eavescrooping, tird sarty - Mr. Acpleby 


is talking to you on the phone and I don't see 


you, I don‘ 


7a Sramwe... 


wT TD. 
sew wwe d 


unusual about 


This 
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investigative technique and there is nothing 
unusual. It's introduced in evidence time and 
time acain. The relia 
here. He placed the recording device cn the 
telephone and heard the cassette immediateiy 
afterwards and everything he heard was accurate 


and re sresented on the recordinsc as well as on 


MR. KLEIN: How many people work at 
that vlace? 20 of them? 
THE COURT: F n‘t have Mr. Rosen- 
1S an intormant. 
calls up, your Honor, 
and he says, Joe Setter. And Joe Setter iden- 


tifies nimself. 


short adjournment. 
MR. APPLEBY: Mr. Klein can always say 
anybody can say Jos Setter. 
MR. KLEIN: That doesn't make him 
Setter. 


THE COURT: I will take a short 


adjournment. We will co to lunch and after 


unch we can resume on this. It‘s almost 12:30. 
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Is that all right? 
whatever vou say. 


You will give me the 


I will ask you to look at 


~arst. 


nnano 


Wili take a short 


ne followinc takes sxlace in oven Court 


fii inciuce 


adjournment and you may 


2:00 o'clock. 


leave now and come 


please give the 


instouction to the witness not to discuss 


R-3f6 


AFTERWOOR® SESSTOWN 


(The following takes olace out of the 
presence of the jury.) 
VR. APPLEBY: Your Honor, . have done 
some research, as much as I could during the 
luncheon. And as far as the itdentification of 
the defendant on the telephone, the cases are 
recumstances az this would call for 
and as a matter of fact, I look 
tules of Evidence itsel?. 


Yes; tdentification. 


I'n sorry, I don't follow 


Richel going to do the 


Yes. I talked with Agent 
inz tre lunch break and he said he 
me defendant for two and a half 
t orocess and he res 
tefendant on other teres 


identizication. 


Colloquy 
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THE COURT: Do you understand this, Mr. 


Klein? 

MR. KLEIN: Wo, sir. 

THE COURT: It's the intent of mr. 
Appleby to make an identification of the voices 
on the tapes for tne purpose of admissit_lity. 

MR. KLEIN: I know that's Mr. Appleby's 
intention, and I don't think he has done it so 
far. 

THE COURT: I know that. But I am telling 
you what he intends to do. That will be his 
way of laying a foundation for the introduction 
of the tapes. 

Anything you have to say as to this? 

MR. KLEIN: No. He was attempting--Mr. 
Appleby was attempting that this morning also. 

No, I don'tthink he was 
attemoting that. 

MR. APPLEBY: I didn't get to the ident- 
ification of the voice yet. 

THE COURT: He 21'n't get to the ident- 
ification. 

You lost me there somewhere. 


Did you look at the problem 


Colloquy 


when you were out during luiuch time? 


MR. KLELT: I didn't have any facilities. 


THE COURT: I see. 


There is a library in this building. 


= 


[ didn't know that. 
4E COURT: It's available for your use 
if you want to use it. 


MR. KLEIN: Ie that so? I didn't know 


where 


you very much. 


the years I 


It's quite an adequate libr 
I tmagine it would be. 


ell, uncer those circumstcnces 


Uncer what circu 


* 


Under the circumstances 
Avolebdy intencs to oroceed in. 


don't quite foils 


don't Know whet Aoplzoy's evicencs 


to be. 


Collogquy 


ff 
THE COURT: Give Rim an offer cof proof, 


Mr. Appleby. 
MR. APPLEBY: Yes. 
Agent Richel is going to testify that he 
the de 
because ie interviewed him for two and a half 
hours after his arrest when they vere talking 


about cooperation, and 


the voice on the tape recordings ani the voice 


from the conversations with, and 


inion it's 
end based on 
permits such 
identification, 
into evidence. 
I would odjfect to it because 
onparison of voice--of nerson to 
person voice, : s teleohone txpes. And 
then ysu have 
4 very voor 


don't 


ote a 


THE COURT: If he lays the pronver 


foundation, I would permit mr. Avpleby to 


i 


roduce the evidence. 


MR. KLETN: And if it goes that far anda 


your Hone fecis that Mr. Appleby has proven 
it to your satisfaction, the identification. 
would you then later on instruct the jury it 


would still be an issve of fact for then as 


MR. KLEIN: It would be an issue 7° 
‘act for the jury to consider in their 
deliberations a3 to the mere identity. 

MR. XLOIN: Yes, merely bec’ use you 
decide as a natter of law that the foundation 


nas been lait shouldn't preclude the jury from 


«r 
is 
bes ] 
3 
tt 
» 
4 
| 
Ca 
oO 
ct 
ct 
@ 
a | 


THE COURT: Yes. You're perfectly 
correct and >roper in what -ou Ti. The fact 
that the tace nas deen introduced ‘n evidence 


and receives by the Court does not oreciude the 


Jury from determining thet they don't believe 
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that that was the voi / That's true. 


MR, 


KLEIN: 


Right. 


If your Honor does decide, would you then 


give that instruction at the time you admit 


the tape into evidence? 


THE 


time. 


Richel on 


THE 


return to 


COURT: 


KLEIN: 


Yes, I can give it at that 


All right, sir. 


COURT: Surely. 


KLEIN: Are you going to put mr. 
the stand? 
COURT: Yes, Mr. Richel will probably 


tne stand, I imagine. 


Is that rignt, Mr. Appleby? 


MR. 


now? 


now? 


APPLEBY: 


KLEIN: 


Yes, sir. 


Reaiy to proceed? 


Bring in the jury. 


We are proceeding on that point 


It was where we ended. 


Yes. On that offer of proof just 


Yes. Just what was before the 


olloguy 
A-3TY 
Court just now. That's the issue. 
MR. KLEIN: Yes, sir. 
THE COURT: Is Det. Copeland to be a 
witness again? 
MR. XLEIN: Yes, he will be a rebuttal 
witness, your Honor. 
THE COURT: Any of the other officers to 
be witnesses? 
Just Det. Copeland. 
Any witnesses you have here? 
S$, a police officer, . 


Restivo, who will be a character witness. The 


Maybe you better 
wait in the witness roon. 
MR. APPLEBY: I nave no objection. 


THE COURT: All right, he can stay here. 


(The jury enters the courtroom and the 
following takes place in open court and in the 
presence of the 


EL, previously sworn, reeéumes 


the stand and further testifies as follows: 


DIRECT EXAMINATION (Continued) 


\ 


BY MR. APPLEBY: 


ue 


EXCERPTS FROM TRIAL TESTIMONY - ROBERT RICHEL (cont'd) 


Rienel - ctlrect 


R-Sts 
4zent, Richel, I dbelleve you testified you 


were present in Mr. Kosenherg's place of business when 
you made this recorcing. Is that correct? 
A That's correct. 

< And Mr. Rosenberg consented to this, of 
course? 


A 


cassette recording o2se! uvon your monita@ing of that 
telephone conversation. Is tat correct? 
A Yes. 
APPIFBY: I would ask this cassette 
be marked as the Government's next exnioit for 
Lakin” Chnwbieie: 
THE COURT: Mar« it for identification. 
TE CLERK: One cassette tape marked 
Government's Exhibit #23 ror identification. 
(So marked. ) 
Azent Richel, I show you Governzent's 


Lon and as« you whether you recognize 


(Handed to the witness.) 


Richel - direct 

Yes, sir, I im $74 

Q What do you recognize it to be? 
4 The original recording, cassette recording of 
Mr. Rosenberg's telephone call. 

a To whom? 

Mr. Joseph Setter. 

a) How do you recognize it? 

By the date and ay initials. 

7 You heard this recording? 

Yes, sir. 

ec Is it a fair and accurate representation 
or the telephone conversation that you heard? 
A Yes, 

© Now, have you seen a t ‘anscription of this 
recording? 
A Yes, sir, I have. 

G And nave you compared tne transcri.tion 
to the recording? 
A Yes. 

@ Is the transcrirnt! a fair and accurate 
reflection of what is in the recordi:.2? 
A Ten, 36) 2° 


MR. KLEIN: I will object to this line of 


Questioring. We are talking about something 


Richel - direct 
that's not nw ZS 

THE COURT: He is talking about 
he is not reading from something. He ts iust 
talking about it. 

Objection overruled. 

MR. APPLEBY: I woulde ask this transcript 
be marked as the next Government's Exhibit for 
Hentification. 

THF CLERK A 7-page transcriot marked as 
Government's Exhibit 24 


ena \ 


covernment's 24 for 
you whether you recognize it. 
sir 


What do you recomicze it to be? 


A A copy or the transcript of Fxhibit--of the 


cassette recording between Mr. Rosenberg and Joseoh 
Setter. 
Your Honor, I offer Govern- 
in evidence. 
Mr. Klein. 
May I questisn him on 


¢ Sure. 


want some voir dire? 


Richel - direct 


oe 


MR. KLEIN: Yes. 


THE COURT: Surely. 

VOIR DIRE EXA. [OVATION 
BY MR. KLEIN: 

q This is April 10th? 

Of what, sir? 

4 What is the cate of that telephone con- 
versation? 
A April 10th. 

- And were you sitting in the presence of 
Mr. Rosenberg when he made the call? 
‘ Yes, sir. 


>id you have 2 telephone instrument to ‘sur 


sir. 
C You only i¢2ard one side of the conversation? 
That's correct. 
Q “ho wag the number that was dialed? 
Pardon: 
@ tho was the number? 
A Mr. Setter's--tr- number that Mr. Rosenberz 
dialed? 

ves. 


Secter's place of employment. 


Richel - voir dire * 
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Q Do you know ae of the plece of 


employment? 

A I can't recall. It's in Brooklyn. 
Q Exclusive Motors, maybe? 
Exclusive Motors. 


Do you Know how many employees there are 


I have no idea. 
. 30 you snow how many oogses there are there? 
I nave no ides. 
a How many male personne! there are there? 

NS, sir. 

You didn't hear the other end of the 

conversation? 
4 Other than listening to the cassette, no. 


ve are not at the cassette yet. we 


Rosenberg's end. 


2 when did you hear the cassette? 
‘hen the telenhone conversation wes terminated. 
o Then you played it back? 


Yes. 


-) Ani at that time had you me* Mr. Setter 


Richel - voir dire 
R-2TK 
Personally, no. 
Q When did you first meet him? 


Personally? The date of his arrest, sometime 


a) July 3rd? 

Correct. 

& And this conversation was berore that, it 
was April 10th. Is that right? 

” Yes, correct. 

Q Did Mr. Setter know or did the other 
person who was on the telephone know that Mr. Roser- 
berg had put a tap on it? 

A Did the other verson? 
« Yes. 
I don't follow your question. 


2 Did Mr. Rosenberg say to the other party 


on the other end of the line, "I am taping everything 


you say"? 


a No, sir. 

@ when you say Mr. Rosenberg didn't object, 
when you suggested making a taped telephone conversation 
weren't you aware at the time that Mr. Rosenberg 


had been arrested for narcotics violations himself 


previously? 


Richel - votr dire 46) 
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Yes, sir. 
And that he had bargained with the United 
States Attorney and with your group of law enforcement 
officers that in return for rendering cooperation 
helping break cases, mak that he would receive 
consideration from als sen 


A Yes. 


little less than a 


ht, your Honor. 
Yes, I understand. 
Thank you for reminding me. 
I was going 
THE CCUR 
wrong at all. 
And whet was the reason you gave 
id identify the voice at the other end 


telepnone conversat'rn as that of Mr. Setter? 


A : =- vor dire >) 
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A What was the reason, sir? 
Q Yes 


2 ° a _ ~ in 
other words, how did I come to that con- 
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cassette recording, “ir. Rosenbers asked for Mr. Setter. 
An unidentified male said. hold on. \coraximately to 
minutes went by while he was on hold. Another male 
roice nicked un the shone and said hello. 
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THE COURT: One minute. 

Ts - * . oa -o : ~ 7 

T fou vant to. make a notion, ake it. 


f: have a few more Questions 


rew Questions. 
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DIRECT EXAMINATION (Continued) 
BY MR. APPLEEY: 


« After you interviewed the defendant for 


& perisd of time, about two and a half hou 


COURT: When was this? 
APPLEBY: The time of his arrest. 
WITNESS: The time of his arrest. 
COURT: This is July? 
NITNSSS: July 3rd. 
He interviewed hin? 
Yes, your Honor. 


How long a period did you 


WITNESS: Approximately two, two and 
a half hours. 
COURT: Mr. Appleby, continue. 
And did you hear the cassette sudsequent 
arreat? 


Yes, sir. 


Q And have you compared in your own mind 


the cassette, the voice on the cassette with that of 


the person you interviewed? 


Ricnel - direct 
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> 
Q And what conclusion did you draw? 


A That Mr. Setter was the _-rson on the phone 
identified as Mr. Setter on the phone with Mr. Rosenberg. 
itr. Klein. 
I would like to make a motion, 
your Honor. 
I sbject to the introduction into evidence 
3ette upon the grounds that there 


undationm being laid. The 


I will take your 
obfection is overruled. 
ie it, the tare? 
fes, the tape. 


he tape and transecript into 


{astructed that even though 
receiving this into evidence, it 
and their sensing of what 
or not the jury actually 
the defendant at that time 
it {s received into evidence 
has been laid by the 


Government. 


Richel - direct Hé5 
A -463 
You may proceed, Mr. Appleby. 


THE CLERK: Covernment's Exhibit #23 


and 24 previously marked for identification 
received in evidence. 

(So marked. ) 

MR. APPLEBY: Your Honor, may I pass out 

‘e the transcripts and play the tape? 

THE COURT: Yes, you may. 

(Whereupon the transcripts referred to are 
passed out amongst tie Jury.) 

(Whereupon the cassette recording referred 


to is played.) 


MR. APPLEBY: One other question, your 
Honor. 
BY MR. APPLEBY: 

C Agent Richel, do you «now how far 
Exclusive Motors is from Mr. Setter's residence, 54-16 


Glenwood Roed? 


A Abou€& five minutes by car. 


MR. APPLEBY: I have no further questions-- 


I'm sorry, your Honor, I would like a side bar 


for a moment. 


THE COURT: I'm sorry? 


- APPLEBY: I would like to have a side 
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bar for a moment. 


THE COURT: Sure. 


(The following takes place at side bar 
out of the hearing of the jury.) 

MR. APPLEBY: Your Honor, I would like to 
ask Ager:'t Richel about some of the terminology 
in the transcript. My authority for asking 


those questions is the case of the United 


official citation is 468 Fred ed 419. 

There the Court has stated that it was 
proper to permit Detective Cruet to testify 
concerning the narcotics vernacular used in 
their telephone conversations. The objection 
was not tnat the officer was unqualified by 
lack of experience or objectivity to give an 


opinion, but the opinion testimony should not 


a ~ Ws »* ~ ‘ % 

versations. This objection is unavailing, 

citing u case. The testimony of a duly qualifies 
expert {is imicsidvble *> explain the significance 


tters and figures which appear 


Richel - d2rect 
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upon paper, books, and paraphernalia customarily 


used by bcokmakers. 
Tr.at's basically it, your Honor. 
MR. KLEIN: It's a different situation. 
MR. APPLEBY: This is a narcotics case. 
It was a case tried by Judge Weinstein and it 
was a@ procurium opinion by the Court of Appeals. 
THE COURT: I will take a short adjournment 
and look at it. I think that's best. Let - 


100% as it. ' about ten m’21utes or so. 


spéen court 


ry leaves the courtroom 


Colloquy 
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(A recess is taken.) 


(The following takes place out of the 
presence of the jury.) 

THE COURT: Mr. Appleby, as to the trans- 
lation you intend to get from this witness, 
would you give the Court an offer of proof what 
you intend to elicit from this witness. 

MR. APPLEBY: I intend to ask Agent 
Richel whether, first of all, when the narcotics 
dealers talx about their actions opénly on the 

a starter, and then I would ask 


use code words, and this sort of 


And 
conversation 
lay a foundation for these things. And then 
ask, cid you netice any code words used 
I will expect 
are referring to 
they are not 


but they are talking 


me a 9 © 
ofner Termino.iogy, 


your Honor. 


Cz.i Be eis Y 69 


Fu +s) 
THE COURT: dS: rely. 


MR. APSLEBY: And then I will go through 
the transcript and T would say about the cut, 
it says at one point inaudible, Harvey, the pants 
that I showed you, that will be I am telling 
you something, the vants I showed you would be 
the same cut, the same identical fucking thing 
as before. 

And then I would esk, in your experience 
what are they talking about there. 

And he would say the cut refers to the 
way cocaine dealers dilute the cocaine for the 
ecurvose of selling or making more vrofit. 

And then I + aid go to the other two 
conversations which Agent Richel ‘{s familiar 
with and ask for the terninology there. 

— COURT: Which two conversations? 
Kel set, for 
instence, your Honor. 

THE COURT: Then you're going to go t> 
tersinolorey in that particular situstion? 

MR. APPLEBY: Yee. This ts not going to 


yut ‘ust a few kev things lixe 


Colloquy iy 
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THE COUR®: Wich is the other conversation? 


MR. APPLEBY: That's Government 22 in 


evidence, the Kel set recording between Rosenic <g 


and Setter, and that's on April 17th. And then 
there wa ation between Det. Copeland 
and cetter. And there they are talking about-- 


there Copeland is complaining about the cocaine. 


Mr. Klein. 
I would certainly object to 
grouncs that the best evidence is 
and the transcript speak: ‘or 
tapes speak for itxelf. I 
‘fs {3s 3imilar to a bvokmaking case 
ice officer testifier and qualifies 
exvert and sh: is expertise in 
{rt, bookmaking, and tnen he 
72 parcoherralia and marks and 
vets or bretting slips. 
wordc, in that situation we have 
ave three number>, 175, and he 
me numbers [ttself are 
{t's on 4@ slip of paper he 


“oc numbers are made and the 


“A-43 47 
pencils are used to make notations and the 
scratch sheet ts to cet entries fron, 

Now, in this particular case we don't 
have that. ‘Je have here--it has to be estabiished Ae 
that Mr. Setter is a narcotics dealer. That's 
number one. 

And number two, we have words in here 
which speak for themselves. The Agent was 
wired--not the Agent, the informant was nonitored. 
Fe moritored the conversation. And if there is 


enything thet had a double meaning, he should 


= ’ 


heve broucht it out. And since he didn't, the 
convers.itions should stand as it is. And I 
ce~tainly obtect to en tnterpretation of words 
which may or mav not have deen in somebody's 
sind when he snoke. 

THE COURT: The cbjection is overruled 
and the Court will perasit the vernaculsr to 
be transiated by the witness nrovided a proper 7 
foundation ‘« latd, And the Court's autnority 


i's the "nites States of Amertca v. Faeuardo 


Porrone-Ielar, which ts at S69 Ped 24 410, 


et ERC «cal 


I would permtt the translation sof the 


-rTram the transcript. 


vernacular 


yore “72 
1G. APPLEBY: I willbe brief, your Honor, 
respect to this. 
Ready to proceed? 
Yes, sir. 
Bring in the jury. 
enters the courtroom and the 


following takes place in open ccurt and in the 


presence: of the jury.) 


THE COURT: All right, you may proceed, 
Mr. Appleby. 
MR. APFLESY: Thank you, your Honor. 


APPLEBY: 


Agent Richel, you have been an agent 


A little lees than seven years, sir. 


Q Ave you familtar with the jargon ans 


vernacular that narcotics users eagploy? 


~ Tell cs oriefly how you cove to know 
vernacular an? !{erzon. 
Por the past ceven--six an? a half, 
in untercover ecspacity 


-angusge to be acrested, 


4 


$ " 
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Q Now, in your experience when narcotic 


dealers have conversations over the telephone, do the 
> 


talk explicitly about *he narcotic and what the purpose 


of the money is? 
4 No. They always shield the conversation. 
How do they do that? 
By usir « different terms in reference to narcotics 
Q Code words, things like thet? 
Code words. 
Did you notice any code words 
April 10th telephone conversation? 


A Tee, Biy. 


term 


cocaine or 


Richel - direct 
4 
WITNESS: Narcotics. 
I thougn; he ¢: 


didn't hear it, 


heroin? 


He said he might have. 


Do you see any other Kind of 


jargon that 


Cealer may 


Richel - direct 
~ Ai 
Please don’t answer that question. 


° Agent Richel, I am going ts hand you copies 


of Government 22 and 6, which are in evidence. And 


Government 22, since yours are not marked, has on the 
top, recorced conversation between SCT, the number, 
and Joseph Setter, monitored by P.O. Ryan; you have 
that with you? 
A Yes, sir. 
1 Can you go through that and see if there 
is any other jargon? 
Especially on Page 2, there is a reference 
to the old t That's Rosenberg. 
t is the triple beam? 
it's a very accurate scale that is used in the 
narcotics business. 
Anu how is it used? 
weigh accurately narcotics. 
WOw, Om Page 2 Setter says, 
wo packs, you know. 
Hat wouic tnact refer 


reierence to 


LL eT ts mR eh 


Richel - direct 
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Two bags is just like two nickel bags, which is 
five dollar bags. 
o Now, Rosenberg says, what have you got, 


a double wren here or what, Joe. 


What is a double wrap? 


A A double wrap is the narcotics are placed in 


a container and then that entire container is placed 
into another contairer, therefore it's double sealed. 
G Now, there is reference throughout the 
transcript to key, k-e-y. What is that? 
a 2.2 pounds of narcotics--oh, a key is in reference 
to a kilo. 
Q A «Llogram? 
That's right. 
Look at Page 4. 
sir. 
Setter says, I wouldn’t even be talking 
didn't mow yaqu. I don't geai with nobdodv. 
Quarters, halves. 
See what I as talking about? 
When I say Quarters and halvea 
about so half a key or Quarter a kry. 
mat ts that referring to* 


I's sorry, this t# the recorded con- 
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~ 


iS 
versation--let me show it to you. 


A Yes, it says I wouldn't be talking weight if 
I didn't know you. In other words--- 
MR. KLEIN: Your Honor, that seems to 
be pretty clear. That's not a different tern. 
THE COURT: It is clear. 
The objection is sustained. 

Q Referring to the next sentence, I deal 
with quarters, halves, see wnat I am talking acout 
wher. I say Quarters and halves, nalf a key and quarter 
@ key, that's a «ilo again? 

MR. KLCIN: That's self-explanatory, your 

Honor. 

Tie COLUrT: Yes, it seems to be. 
2 Tnere 1s a reference, of course not, I 
understand you're t talking spoons, you are not 
talcing gaas. 
Spoons | 
a gGuantity or narcotics that are 
It's a minut? quantity. It's 
Brass tO a@ €D00!.. 


air, 


gtreete-tien 


4 ‘ s . 
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Richel - direct 


7 


Do you have that? 


About three quarters of the way down on 


Who is the man in the street? 


Det. Copeland. 


MR. APPLEBY: Yo fiww.O™, I have no further 


Questions of the Agent. 


However, at this tine I offer Government's 


l in evidence. 


APPLEBY: Yes. 


MR. XLETN: I certainly object to that, 


your Honor. He hasn't proved a sale. 

THE CCURT: It appears a proper foundation 
has deen laid. It's received tn evidence on 
behalf of the Jovernment. 


Mark i¢ 


t. 
ca: May I respectfully 
‘ust cawe tn is an April lOth 
faicing tdout Apri: i?th 
Harvey Rosenberg is nace. 


proved <hat Mr. Netter méde the 


Richel - direct 
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THE COURT: The Court finds enough for 


479 


the introduction of this in evidence, enough 
foundation for the introduction in evicence; 
and it's received. 
THE CLERX: Government's 1 previoysly 
marked for identification is received in evidence. 
(So marked.) 
THE COUT: Cross araminetion by ‘ir. Klein. 
ROSS -EXAMINATICO. 
BY MR. KLEIN: 
If you tzren't sitting with Harvey 
Posenterz on April 1 “h when he taped that te .2ohone 
Txclusive “ors, and you just nearc 
at some later tine, at tape, honestiy would 


os the other end wa: 


Setter agatn, 


you weren't there 


» 


Richel = cross . UIFb 


R-AVe 
This tape we are talking about, the tape 
of April 10th, you weren't there when it was made? 
A Right. 

Q And when the telephone conversation was 
made, could you by merely listen to the tape idertify 
the voice on the other end as that of Joseph Setter? 
A No, definitely not without speaking to Mr. 
Setter. 

were you there on July 3rd, were you pert 


of the survetlling team? 


Q vere you in the car with Agent Ebert when 
he toox Mr. Setter with nin? 
whe sir? 
-o-ntown on the arrest. 
I wasn't. 
rore I strayed, I went beyond what I 
wan supposed to do in the velr dire and I delved into: 
ross-examinction end I was asking -.w about Harvey 
Rosenverg,. tne ‘tnformant. 


You said ne was an informant for around 3 


Richel - cross 
year, up to April ue 19 
A I believe so. 
Q Right. 

And was it part of his function to intro- 
duce suspected narcotics offenders to members of your 
group? 

A Yes, sir. 
Q And was it part of that function so that 
a buy can be arranged and set up? 
A Yes, sir. 
Q And when I say a buy, I mean a purchase 
of narcotics. 
A From--- 
a From the suspected--- 
From the suspected narcotics office to an agent? 
Q To an undercover officer? 


That's correct. 


Q Did Harvey Rosenberg do that over a period 


of time? 
A Yes, sir. 
o Various incidents? 
Yes, sir. 
Q Other incidents, other than Joseph Setter? 


Yes, sir. 


Ss eo 


Richel = cross 
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q Did 1t come to your knowledge at that 
time that Harvey Rosenberg was having difficulty to 
persuade, persu2ding Joseph Setter to meet Det. 


Covelsn?? 


A 


persuading Josenvh 
Coneland--Let. Copeland? 
you that? 
tnen from listening to 
it was obvious that 
anybody. 
Setter was given instructions to 
aosenberg “as ziven instructions to keer 
“rr, Setter to meet with 
y can be set up? 


iven instructions? 


we decided to let Mr. 


Rosenberg make tne vurchase and then just play it by 


.suld then meet Det. 


Richel - cross 
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a) In other words, he was instructed to 


keep trying to get Mr. Setter to eventually have enough 
confidence in him so when he's introduced to Mr. 
Copeland he would do business with Mr. Copeland? 
4 Yes. 

Q nd all along you knew that there was 
resistance on the part of Mr. Setter? 
A Not all along, sir, no. 

2 Did you know it at that time? 

In ti nning, yes. 

a) 
to meet with ‘ft. 
A d first purchase. 

{ur to that voint--do you know for how 

long a veriod of tine Mr. Posenberg was necotiating 
with Mr. Setter? 


A Prior to the odhone call, 


When “<r. Rosenberg consented to take this 
conversition with 'x. Setter st that time on Aoril 10th, 
woald you sav that ics cart of his duty of cooperation 
that he had bargains? for? 


A Yes. 


39 


Richel - cross UY zy 
-Ayru 
« To your knowledge had Mr. Rosenberg ever 


been paid any money for acting as an informant? 
A No, sir. 
” You said it's only five, five minutes 
from Mr. Setter's place of business to his house? 
A Five to ten minutes by car, yes. 
@ Are you sure it's not something closer 


to a half an hour? 


A No. 

2 when did you speak to Mr. Setter in person? 
A On the day of nis arrest. 

a And were you tne only one who spoke to 


him at that time? 


A No, sir. 
ay Weren't there six or seven agents around 


him at all times there? 


A At all times? 

oy In and out? 
A In and out. 

Q dere you in and out part of the time? 
A Part of tne time. 

q Right. 


Anc before you told us--how long did you 


say you had spoxen to hin? 


Richel - cross 
R-AZ 
Approximately two, two and a half hours. 
Q Were you in his constant company on that 
day? 


A Constant company I would say ninety minutes to 


two hours. And tnen it was like a halfm hour, forty- 


five minutes that I was back and forth from our office 
to the interview room processing part of the evidence 
or supervising it. 

aw Did you notice in that telephone con- 
versations that she xortions which Harvey Rosenberg 
spoke were long sentences, whereas a number of the 
responses given by “ir. Setter were like one syllable 
words, words lixe, uh, un-huh, you have it written out 
in the transcrint is uh and uh-huh? 
A Yes, the first two pages. 

Q Dy tic way, did you suggest to Mr. 


Rosenberg what to say in that conversation? 


tell nim what to talk about, what 


sce onone call was placed Mr. 


a conversation. And he told me 


CPike tna. 


what basically 


And the 


is when the 


conversation 


orricer. 


Nichel = cross 
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@ response pertaining to that sare subject matter? 
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A In the particular matter that you mentioned, 
that was to try to see if Mr. Se ter would accept 
meeting Det. Copeland. And I say this because Mr. 
Rosenberg told Mr. Setter Det. Copeland wanted to be 

in the ar@ because if the pants--meaning the package 
of narcetics--asn't of a good quality, he woukin't 
want to have to come all the way back. In other words, 
Det. Copeland was up in Harlem or up in Manhattan. 

Mr. Setter wanted Harvey Rosenberg to come by himself 
and Harvey said no, Det. Copeland wants to come with 
him because if the packsge is good, they can bring it up. 

Q What I am saying, and I think we are in 
agreement, that the particular phrasiology of the 
Questions, the particular questions themselves thet 
Mr. Rosenberg discussed with you and you approved, 
those questions were designed, were they not, to provide 
responsive answers as to the same subject matter? 

In a certain way I guess you're right, yes. 

Q what I am trying to say, if I asked you, 
is today Thursday, I would expect your answer to be 
yes, so I Know we are talking about Thursday, about 
today. 


A I understand. 


THR CNATMH". Dieaw tha +ana 
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In that case, no. I didn't direct him to ask 
specific questions. We went over a subj/ct matter 
and it was up to Mr. Rosenberg to ask jue clons that 
pertained to it. 

@ Right. 

Were his questions satisfactory to you? 

Yes. 

a And they satisfied your purpose? 

Yes, sir. 


Q Your intent? 


Q Which is what? What was your intent insofar 
as Mr. Setter was concerned? 
A To see if Mr. Setter would be agreeable to 
selling a package of narcotics. 

S 

So then when Mr. Rosenberg asked questions 

which were satisfactory to you, those questions were 
designed so as to invite an answer which was responsive 
to the question? 
A Yes, 


a I think on the tape didn't Mr. Setter 


say, "I don't deal with anyone or nobedy," or something 


like that? 
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I would have to look it over again. 


~ Did you notice at the end of the first 
page of the transcript they practically said good-bye? 
4 May I see the transcript again? 

q Sure. 

(Transcript referred to is handed to the 
witness. ) 

Do you see the part where it says SCT? 

Q That's Rosenberg, isn't it? 

Yes. 

a Rosenberg says, are ya, laughter, I may 
come down there and taste ya, laughter, what's doing, 
Joe; Setter, nothing much; Rosenberg, nothing; Setter, 
uh-huh, uh-huh, I'll call you, inaudible. 

Wouldn't you say it's iike the end of the 
conversation? 
a Not really, because there are four more pages. 

« Yes, but if the conversation ended here 
do you say the conversation consisted of the rest of 
the pages, too, that same day? 

Let me ask you a different way. 


This exnibit which consisted of about seven 
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= Seven pages, this transcript which « a- 
sisted of seven pages, I am asking you the conversation 


to which you were a witness to the Harvey Rosenberg 


end, that telephone conversation on April 10th, 


consisted of one page or seven pages? 
os This transcript is the conversation of April 
10th, the entire seven pages. 

© And it's not true that only page 1 is 
April 10th, but the other six are from some other time? 
A No, sir. 

a Did you see a little antique scale taken 
from Mr. Setter's possession? 
A I wasn't there when he was arrested. 

@ Have you seen it in the possession of 
anybody from your office? 
A I really don't recall. There are so many--we 
have fifteen groups in our office and there is a lot 
of ecales going around. I can't recall. 

@ Did you have a conversation with a young 
lady out in the hall earlier today? 
A She identified herself to me as Mr. Setter's 
fiance. 

q Did you tell ner you fellows nad a scale? 


I told her, I said if we did have tne scale I'm 
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pretty sure it would be at our laboratory. 

~ Did you discuss yourtestimony in this case 
with Sgt. Rawald before you took the stand? 
& No, sir. 

” You never discussed the case wita Set. 
Rawald? 
A Before I took the stand today? 

~ Not this exact moment. 

Did you ever discuss the case with Sgt. 

Rawald? 
A Numerous times. 

Y And when was the last time? 

This case--probably yesterday. 

x You knew you were being called as a witness 
at that time, didn't you? 
A Yesterday? 

” Yes. 
A Yes. As a matter of fact, that was what the 
discussion was about. I called him up and asked him 
when I would be called as adtness. 

a And Sgt. Rawald is the coordinator and 
the case chief in this particular instance, isn't he? 
A Yes. He is my supervisor. 


MR. KLEIN: No further questions. 


DISMISS AT CLOSE OF GOVERNMENT'S CASE 
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THE COURT: Mr. Appleby? 

MR. APPLEBY: lio further questions, your 

Honor. 

The Government rests. 

THE COURT: All vient. 

You may step down. 

(The witness is excused.) 

THE COURT: The Government rests. 


will take the jury--the jury will 


adjournment. 


(The jury leaves the courtroom and the 
following takes place out of the presence of the 


sury.) 


At this time I respectfully move to dismiss 
tre indictment, particularly counts one and two, 


on the grounds that there really has been no 


evidence beyond a reasonable doubt that mr. | 


sale. There was no eyewitness to 


an adsent informant who was the | 


Colloquy 


1% 


purchaser. He didn't come to court to testify. 


The only evidence I think ts conjecture, 


i 

don't think it's a question of direct r indirect 
circumstantial evidence. TI think it's confecture 
in supposition. And we can't let the fact that 


~- 


on July 3rd that there was a Quantity of cocaine 


seized go back and say because of that he must 
have made a sale, 

I say the evidence indicating a sale by 
Mr. Setter to Harvey Rosenberg on April 17th 
is wholly lacking and insufficient. 


Tre OFA, 
t= COURT: 


That's on counts one and two? 


MR. XLEDTDI: One ¢er4 two. 
THD COURT: Mr. Appleby, do you wich to 


address yourself to that? 


MR. APPLEBY: Yes. 


I know the word overwhelming is used a lot, 


but I think in this case it's justified. There 


is overwhelm * circumstantial evidence that 


Mr. Setter sold an eighth of a kilogram of 


cocaine on April 17th, 1976, to Harvey Rosenberg. 


We have an actual Xel set recording between 


“Mr. Rosenberg and Mr. Setter. Mr. Setter--excuse 


me, Mr. Rosenberg was searched before he went 


a aa 
| Colloquy 


= 494 
into Mr. Setter‘s residence. He hed nothing but 


@¢ 


$12 on him. When he came out after making one 
other visit to the detective's car, he had an 
eighth of a Kilogram of cocaine in his possession. 

He went into 54-16 Glenwood Road. That's 
the residence of Mr. Setter. 

Furthermore, there was svrveillance on that 
date and the agents saw Mr. Setter at about 
4:10 P.M., just prior to the transaction, enter 
Mr. Setter's own residence and then shortly 
after the transaction had been completed, af*er 
Rosenberg had left, they saw the residence--they 
saw Setter depart his residence. 

I think the circumstantial evidence is 
overwhelning, your Honor. 

HE COURT: All right. 

Motion to dismiss as to counts one and two 
is denied. 

MR. KLEIN: I will reserve my motions on 
the other three counts, your Honor. 

TH: COURT: Reserve them until when? 

MR. KLEIN: To the end of the case--I will 
make them now then. 


I move to dismiss the remainder of the 


en A92 


THE COURT: Motion is denied. 


indictment. 


Are you ready? Do you have a witness you 
want to put on this afternoon? 


MR. KLEIN: Yes. 


I didn't finish whet I was going to say. 


At this point I had asked for Agent 
Ebert because we hed discovered after he had 
testified in the preliminary hearing that his 
Grand Jury testimony was just the opposite of 
what he had testified to at the hearing. And 
those minutes weren't available to me at the 
preliminary hearing. 

THE COURT: In what respect was his 
Grand Jury testimony opposite to what he had 
testified to af the hearing? 

MR. KLEIN: At the preliminary hearing 
he had testificd that the question--the question 
pertaining to possession of narcotics or other 
drugs was first raised in the house. 

Now, in his Grand Jury testimony, which 
Mr. Appleby was under no obligation to give me 
prior to the trial as far as I understand, that 


indicates there was a two-fold purpose for going 
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into the house: One was personal things, and 
secondly, it was to get tre narcotics. 

And he said the conversation took place 
outside. That's the way I read ‘ose minutes. 

THE COURT: I see. 

Are we getting Agent Ebert back 

SGT. RAWALD: I had attempted to 

with him. As I said yesterday, 

moved yesterday from New York City to 
Milwauke. 

THE COURT: When is he to renort out there? 

SGT. RAWALD: Tuesday, your Honor. 

I also contacted the Chicago Office because 
he has friends out there. 

THE COURT: You keep on it and we will get 


him back as soon aS we can. We will get him 


back for you, but in the meantime you take care 


of whatever you have. 

Do you have any witnesses that you want 
to proceed with this afternoon? 

MER. KLEIN: Yes, I do. 

May I reserve my renewel of the motion to 
Suppress cased on tiie evidence until efter 


Agent Ebert comes back? 


Colloquy 
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THE COURT: You can make your motion at 


any time. You can make it nov, because the 


Government has put in their case, 


MR. KLEIN: iouls stronger 


If you want to reserve it 


er Agent Ebert testifies about it, 


want to do at 


a short adfournment and 


Surnment. 


EXCERPTS FROM TRIAL TESTIMONY - EDWARD D- RESTIVO 


Soy 
instant - 
aneously 
sasoth 
neople--- 


t to «now taoese 


in the courtrosa 


ssn't taat 


Restivo - cross 


r-A%) 


Yes. 
~ Did you hear the tape recording on April 
10th that Agent Richel introduced? 
A I heard it, yeah. 


Q Did you recognize the defendant's voice? 


No, sir, I didn't. 


- 


The only voice I recognized on that tape was 
Rosenberg. 
You didn't recognize Setter's voice? 
sir. 
I see. 
Did you hear any of the other © rnment's 
evidence in 
A No. I have never been here before. 
4) Are you sure ‘it wasn't the defendant's 
voice on that tape? 
A I wouldn't say yes, I wouldn't say no, attorney. 
It wasn't clear to me. All I heard was the one loud 
voice, 
I see, 
Well, let's assume it was the defendant's 


voice. Would it change your opinion about his reputation 


in the community? 


A In the community? 


Restivo - cros 
A-43 
Strike that. 
If it was the defenden 
that change your opintion--- 
A If I was--- 
Q let me finish the question. 


é 


--concerning his reputation for truthfulness 


and veracity? 


If I were positive it's it would 
my mind. I am not 

G : him what woul: 

recutation? 


It would chanze 


Thank you. 


excused. Thank 


APDLEBY: 


Restivo - cross 


officer. 


EDWARD G. RESTIVO, previously sworn, 


resumes the stand. 

MR. APPLEBY: Your Honor, with your 
permission I would like to play the May 19th, 
telephone conversation for the offic and ask 
him whether he recognizes the voice on the 
telephone conversation. 

Would you mind? 

THE WITNESS: Can I ask you something? 

THE COURT: Yes. 

THE WITNESS: Am I going to be brought in 
as a witness? 

Since yca're here and since 
you know him and since you have come voluntarily, 
he wants to play a tape to see whether or not 
you recognize the voice. 

THE WITNESS: I am not an expert on tapes, 
your Honor. 

THE COURT: I know you're not anexpert on 
tapes, hut you do know the defendant. 

THE WITNESS: Yes. 

COURT: And you're here. 


WITNESS: Yes. 


pees: A4O. So8 


THE COURT: Play the tape. 


MR. KLEIN: Your Honor, the tape has already 


been admitted in evidence so we don't have a 
Question of identification any more. 

MR. APPLEBY: Are you conceding it's the 
defendant's voice? 

MR. KLEIN: Wo, I am not conceding it. 

MR. APPLEBY: [I have a right to ask the 
officer about it. 

THE COURT: One minute. 

After consideration, Mr. Appleby, I don't 
think I will permit you to do it. 


You may step down, Officer, you may step 


(The witness steps down from the witness 
Stand and has a seat in the audience of the 
courtroon. ) 
THE COURT: Mr. Klein. 
MR. KLEIN: Yes. 
Mrs. Martin. 
NATALIE MARTIN, sworn. 
DIRECT EXAMINATION 
BY MR. KLEIN: 


Q Mrs. Martin, are you married? 


rPe.vecse ™ V4 
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A-AAl 


We will take a short ad’ournment. 


(The jury leaves the courtroon. ) 
(A recess is tarer,.) 
(The following takes place out of the 


oresence of the jury.) 


_— TS. ry _ , o > ~< 
« APPLEBY: fay I ask the basis of 
: 
* t + = , alt-? - b 
your Honor's decision absut my asking the 
ae od ++ — 5 
officer about the tave 
wr rATe= mT — rary t ~] aie 4 3 
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And furthermore, the officer testified 
Lt wasn't the derendant. And in my ovinion I 
Jon't see how anybody can state it wasn't. He 
could have said I'm not sure. je said it wasn't, 
that's for sure. 

mR. : I heve a right, your Honor, 
I think, to ask him about the other tape. 

CHE COURT: UCented, genied. 

.- Met . st mh - 


EXCERPTS FROM TRIAL TRANSCRIPT -— BERNARD MELTZER 


THE SORT: Tet's all right. 


MR. STEIN: Ie Me. Meltzer in? 


problem; it's Saturday. 
THE COURT: Good, I em clad. 
(The jury enters. the ccurtroom and the 
Tollowine tees nlace {n open court and in the 
presence of the jury.) 
BERWARD MEULTZEP , sworn. 
DIRECT EXAMINATION 
BY MR. KLEIN: 
Q Mr, Meltzer, my neme is Irwin Ylein and 


os 


I am the attorney for Joseph Setter. 


xnov Joseph Setter? 


what do you do for e living? 


A T am 2 cre?it manager for Exclusive Motors 


J An¢ were vou a credit manager with 


Meltzer - direct 


Exclusive Motors for how long? 


A Since September of '74. 


Q And did Mr. Setter work for Exclusive 
Motors, too? 
A Yes, he did. 

Q In whatcapacity did he work? 

He was the manager. 


Q And do you recall the date April 17th, 


do you recall seeing Mr. Setter that 


where was he that day? Where 
you see him? 
a He was on the lot and in the office and 
repair shop. 
THE COURT: He wae on the lot and 
office and in the repair shop? Is that 
you said? 
Yes. 
Q And for what period of time was he there 
that you observed him, from when to when? 


A I was there from 8:30. He was there from about 


Meltzer - direct Sib 


-~A 
quarter to nine in the wok hf And Tleft at 6:30 


and he was still there thet evening. 

Q He was still there? 

Yes. 

9 And wa. he there about a quarter to five 
on that day? 

& Definitely. 

Q And was he there at 5:00 o'clock? 

Yes, he was. 

° And was he there at 5:15? 

Yes, he was. 

) And were you positive of shat? 

Positive. 

° Do you have any means of recollecting that 
pérticular day? Do you have any record which would 
refresh your recollection end pinpoint it? 

A Yes, I do. 

a) Have you got them with you? 

Yes, I do. 

Q Would you please take them out, sir. 

By the way, Mr. Meltzer, have you ever 
Spoken one or two words to me ever before you got on 
the stand? 


A Never; never saw you before. 


Meltzer - direct 


A-49 S~ 
. Would you want to tell us what these 


papers are, sir? 
os These are papers of work done on that particular 
day on © ~‘1 17th. And the record reflects that various 
cars were worked on on that particular day. 
“ And are these records made and kept in 
the regular course of bueiness in Exclusive Motors? 
. Yes. We have records of every day of the year 
and everything that goes on on the premises within the 
confines of business, is kept on the premises. 
7 And these records are made at or about 
the time .ey are referred to? 
A Yes, they are 
° may . se~ those records, please? 
they different types of records? 
Yes, they are. 
Q And are these all the same type of 
records? 
5 These are all the same tyne. 
MR. KLEIN: May I mark this az one exhibit 
for identification, your Honor? 
THE COURT: Yes, you may. 
MR.KLEDTY: Is that all right with you, 


Mr. Appleby? 


Meltzer ~ direc’ sa 
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THE COURT: You may mark them as one 


> 


exhibit, if you wis: 
MR. KLEIN: Thank you. 
THE CLERK: Six decuments, Daily Time and 
Material Reports, aurked Defendant's Exhibit A 
for identification. 
(So marked.) 
MR. KLEIN: Thank you. 

- m Sir, Mr. Meltzer, I show you Defendant's 
Exhibit A ror identification, a group of white papers 
entitled Caily Time and Material Reports. 

Will you tell us what is that and how 


does that nelp you oinpoint April 17th at quarter to 

» rive, 5:15, tnat Mr. setter was at your place. 

i A At eacn tine we purcrased an automobile, the 
automobile is brought into the repair shop. The 
sutomobile is worsed on anc serviced and to get ready 
for a customer if we are to deliver a part or if it 
uill .2 put cut on the lot so that it can be presentable 


for the customers to buy. On that particular day 


ch 
i 
@ 
a 
ta) 
OQ 
} 
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~” 
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s 
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erviced in addition to one car in 
particular, a 1,53 Mercedes, which tookw several 


days to compless. And the car was worked on that 


Meltzer - direct 

2 Would Labed A in there indicate that 
Mr. Setter was at your premises at any particular-- 
on that day or at that particular time? 
A Yes. His signatures are on each one of these 
copies with the date, the stock number of the automobile 
and the date. 

Q Where is Mr. Setter's signature? 

His initials. 


Q Where is that? 


His initials are there. 


” Right here where it says "Entered"? 


Yes, J.S. Those are his initials. 

Q And are these made out on April 17th? 
A Yes, on Apr:1 17th where each car is started, 
where the work is started. 

MR. APPLEBY: m sorry, I missed the 
answer. 

THE WITNESS: Between--before each car 
is worked on the Time and Material Sheet is 
made up. 

Q Now, do you have any other type of paper 
that would indicate thet Mr. Setter's presence? 


A Yes. I nave papers from new car dealers where 


we purchased the parts and part houses where we pur- 


Meltzer - direct 
chased the work for this particular Mercedes, 
G Were those parts purchased the same day? 
A No, these parts were purchased prior to the 


work being done on the automobile. 


9 Do you have any time card or anything 


indicating that Mr. Setter was there in your premises 


about that time? 
A There was no time card. Just the amount of 
work that was done on that day by Mr. Setter, he would 
have had to be there. 
Q What kind of work does Mr. Setter do? 
Mechanical nature? 
a Mr. Setter was manager of the used car lot. 
He overseed all operations. And when the job was too 
difficult for someone else to handle, he would get 
in there and do the work. He would perform some of 
the maintenance on that car, yes. 
MR. KLEIN: Are you going to offer those 
documents? 
I guess [I will. 
I would like to voir dire 
going to offer them, your Honor. 
MR. KLEIN: All right. 


Wheat was this cer for which all these 


Meltzer - direct 

parts were orde:ed A Sots 7 
A 1968 Mercedes. 

@ Did that stand out particularly in your 
mind for any reason? 
A Yes. It was a son of a gun to repair. It 
was a foreign car and I wasn't too familiar with 
foreign cars and I remember all the swearing going on 
tc get this car completed on time. 

i) Now, all these papers pertaining to parts 
for that car--- 
A The three you have in your hand are for parts 


on that car. 


Q The other is a different one? 


That's work allocated for thet day. 


Q All right. 

MR. KLEIN: I offer this for identification 
as another group. 

MR. APPLEBY: May I voir dire, your Honor. 

MR. KLEIN: I didn't offer them in evidence, 
your Honor. 

MR. APPLEBY: I'm sorry, I thought youdid. 

THE CLERK: Three documents, part receipts, 
marked Defendant's Exhit!t B for identification. 


(So marked.) 


Meltzer - direct 622. 


‘So 
fy Did Mr. Setter have anything to do with 


working on that car, that particular car that day? 
A Yes, he did. 

Q And what time of the day was that car 
completed, if it was completed? 
A The car was not completed that day. He worked 
on it the following day. 

Q And do you recall now that Mr. Setter 
was present on the premises of Exclusive Motors, would 
you say from 4:00 to 


A Yes, he was. 


He had to make out the payroll 
for the following day. 


q How far--do you know where Mr. Setter 


How much of a distance in time away 

from Exclusive Motors is his house? I think it's 
Glenwood Road somewheres. 
A Five to ten minutes. 

2 By car? 

By car. 

Q Is it possible Mr. Setter during the 
course of the day, particularly between 4:00 and 6:00, 


could he have disappeared from yourplant--- 


Meltzer - direct 
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No way. 

« - Exclusive Motors, gone back to his house 
and stayed at his house for a period of fifteen minutes, 
which would make a total of fifteen, twenty-five, 
thirty minutes, could he--if he had been away for 
a half an hour--could he have been away for a half 
an hour during that period of time? 


A It was an impossibility during that period of 


You would nave noticed tt? 


You were in constant observation of hin 


period of 


What is is other bill here, Boro 
Auto Body Works? 
A This is a car th 12S allocated to an auto 
body shop for revair day. He had to be there to 
see it. He had to be there when the car came---went 
out in the morning and he had to be there when the car 
came back at 6:30 at night. And that's why he stayed 
late that night. 


Q His initials on there, too? 


Meltzer - direct S24 
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MR. KLEIN: I ask this be mered for id- 
entification, please. 
THE CLERK: One bill number 2604 marked 


as Defendant's Exhibit C for identification. 


(So marked.) 


Q Now, are you aware of the fact that-- 
withdrawn. 
Were you interviewed by any member of the 
prosecution staff? 
MR. APPLEBY: I will object to a prior 
consistent statement, your Honor. 


Tiz COURT: Objection overrulei. 


MR, APPLEBY: I will withdraw the objection. 


You can ask that question. 

By these particular men present? 

@ By anybody fron the Government? 

Yes, I was. 

Q And were you told that you were being 
interviewed because your name had been furnished to 
the Government as a defense alibi witness? 

A Yes. 

Q And did they ask, whoever investigated, 

did they ask you questions about there whereabouts 


of Mr. Setter on Avril 17th? 


Meltzer - direct 
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Yes. 


* And did he ask you the same type, general 


type questions I had asked you? 


4 Yes, sir. ‘ 

@ And did you give him answers? 

Yes. 

MR. KLEIN: I will offer these three papers 
in evidence. 

MR. APPLEBY: No objection. 

THE COURT: All right. 

Mark them in evidence on behalf of the 
defendant. 

THE CLERX: Defendant's Exhibit A, 3 and 

Coreviously marked for identification received 

in evidence. 

(So marked.) 

MR. KLEIN: Would the Court bear with me 
just a moment? 

THE COURT: Sure. 

Q By the way, do you know if Joseph Setter 
ever had a yellow Eldorado, yellow Cedillac, owned one? 
A Not to my recollection. 

THE DEFENDANT: '74 was the year. 


(Mr. Klein confers with the defendant out 


Meltzer - direct 
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of the hearing of the court reporter.) 


« From the period of April through--ri-~ht 
up to July, July of that year, did you ever see mr. 
Setter drive a yellow Cadillac, a yellow Eldorado? 

A We have a used car lot. There are so many cars 
there. It's a possibility he might have been Griving 
a yellow car. 

Q You don't know if he owned one or not? 
A No, Ido not. I never took any interest what 
kind of car he had. 

MR. KLEIN: Thank you very much. 

THE COURT: All right. 

Give these to Mr. Applery. 

MR. APPLEBY: Thank you. 

THE COURT: Cross-examination by Mr. 

App eby. 

MR. APPLEBY: Thank you, your Honor. 
CROSS -EXAMINATION 
BY MR. APPLEBY: 

Q What was your position at Exclusive 

Motors again? 
A Credit manager. 
Q Credit manager. 


And how long have you been the credit 


Meltzer - cross =~ 


manager at Exclusive Motore? 


A Since September of '74. 


a When did Joseph Setter start working at 
Exclusive Motors? 
A He was there when I came to work at Exclusive 
Motors. 


He was already there? 


Tnat's the first time you met the defendant? 


a And you know him during the course of 
your business. is ‘nat correct? 
A Yes. 
4 And you see him practically every day? 
Now, no. 
“ well, at that time you saw him practically 
every day? 
A Yes. 
Q were you friendly witn him during that 
of time? 
No. 
You were not friendly? 


, pusiness assoclation. 


Strictly business association? 


Meltzer =- cross 


A-WWL aw = 


° Now, you at one point in this case, Mr. 
Setter told you--had a communication with you concerning 


this ec: that correct? 


Tell us how you first came to learn about 
this case? 
a He called me up yesterday and told me to come 
to trial. 


Yesterday he called you up? 


irst time you learned anything 


were there. 
Right. 
But prior t) > m 1e detectives mme 
to Exclusive } k to you about the case, had 


defendant Setter at all? 


Isn't thet 


Did they tell you how they got your address 


and your neme? 


Meltzer - cross 
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No. I didn't ask em. 


o So if I understand you, the agents just 


mme one day out of the blue and to your surprise they 
asked you about Mr. setter's whereabouts on April 17th? 
A Yes. 


MR. KLDIN: That's misleading. We told 


THE COU"T: Overruled. I will hear the 
answer. 
A (Continued ) “at's right. I had no idea they 
were coming. They come and asked me questions and I 
answered then. 

a) Were you aware that--you are aware “fr. 
Setter was trying to *stablisn an alibi for April 17th, 
were you not? 

a No. 

Q Were you aware tnat Mr. Setter came dwn 
to Exclusive Motors *? try to find some records in 
order to establish an alibi? 

A I didn't search for tne records until the 
detectives came. 

C And that was the first time you found that 


you woulc be an alibi witness? 


A That's when I cssumed I would be an alibi witness. 


Meltzer - cross 

a Did fh yes the. that the 
defendant had made contact with Exclusive Motors in 
trying to establish an alibi for himself? 
A Wo. 

oy Now, is Exclusive Motors a large lot, small 
lot? What kind of business? Describe the physical 
layout of Exclusive Motors. 


A It's 100 x 100. 


Q Yards? 


A 100 x 100 yards. ‘The lot is 60 x 100 and the 


office is 20 x 100--and the office and the repair 
shop and clean up. 

Q I didn't hear the last thing, I'm sorry. 

The office, the repair shop and the clean up. 

Q When you're standing in any part of the 
premises can you see all of the rest of the prenises? 
A From the office I can see the entire premises. 

2 There isn't anyplace that ou can't see? 

I can see the entire premises. 

a Now, in the function of Exclusive Motors~-- 
incidently, how many employees are there at Exclusive 
Motors? 

A we have five. 


~ Five employees. 


Meltzer - cross s3i 


B-4AG ow 


And what was Mr. Setter's position at that 


time? 
A He was the manager. 
Q And what were his duties as manager? 
A He was to oversee all operations and maintain 


they were--make up records and make up payroll. 
q Did there come a time--did any part of 


his duties entail leaving the premises of Exclusive 


Motors? 
A Very rarely. 
Q Tell us about the times that it would. 
A The only times it would would be for lunch or--- 


Exclusive Motors? 


> 


No, there isn't. 


Q And how long is lunch hour? 


=) 


A We don't take lunch hour:. We run out, grab 


efendant 


Setter 


87 Meltzer - cross 
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Q He never leaves for lunch? 
A No. TI used to go to the store and get him his 
lunch. 
r g He works nonstop? 
A He doesn't work nonstop. He sits in the office 


end takes a break in the office. 
Q How long a period of time were you in 
association with Mr. Setter when he was in Exclusive 


Moters? How long 2 veriod of time did that encompass? 


A September of '74 until he left. 
| Q When was that? 
| 
| A Approximately June or July of * 75. 
| Q During 211 that tine did “ir. Setter 


6 


ever leave for lunch? 


A I'm sure he did, but I couldn't recollect 


a | 
wo 
y 
~ 
hw 
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exactly. Everyone goes to lunch once in 
You have to go get things out of the tailor's or 
whatever.! he 

C So there vere times Mr. Setter would leave 


on occasion for lunch? 


A On occasion, but not that varticular da} 
GQ Well, anvroximately how many tives would 


of the time? 


Meltzer - cross 
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Once a week, if he took lunch. 

Q Once a week he would leave for 
A If he took lunch. He wasn't much of 
eater. But every once in a while he would. 

Q Were there other occasions Mr. Setter 
would leave the premises of Exclusive Motors? You 
mentioned clothing or something like that. 

A Sure, we had to go to the cleaners to get out 
Clothes out, yes. 

Q were you permitted to go--is this a 
strict organization that no one is allowed to leave 
the premises except for lunch or 7 pretty loose 

mosochere? 

It is not that it's strict. Time dcesn't warrant 
it. Usually we send someone to do our errands for us. 

Q there come a time you ever left to 
do errands? 

A Yes, 
2 wna Ls your boss? 


At that time? , 


etter was your boss? In other 


words, Mr. Setter wawin charge of the operation there 


Meltzer - cros* 
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basically? ‘ 
A Yes. 
Q And he didn't have to go to anybody to 


get permission to leave? 


A Yes, he did. 


q Who would he have to go to? 
To me. 
Q I thought Mr. Setter is the boss there? 
A Yes, but in order to leave the vremises he has 
to tak? a car. 
a A what? 
And I maintain the keys for the automobile 
many automobiles are there at 
Exclusive Motors? 
A It holds apnoroximately thirty-three automobiles. 


And you hold the keys to all them? 


Where do you hold the keys? On your 


person? 


In the office? 


Q Are you in the office at all times during 


the day? 


Meltzer - cross 
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Most of the time. 

q@ There are times when you are not? 

Yes, there are. 

) Are there times Mr. Setter has access to 
those keys? 
A yes. 

Q Are there times he has gone in, gotten 
keys, taken a car and left? 
A No. 

He has never done that? 
He would ask me for the keys, being my supervisor. 
Q I dm't understand. Who is the boss of 

wno there? 
A Hf the boss, but as far as--he was working 
in the shop and if he wanted to take a car and go 
Somewhere, he would say, "Get me the key for this 
particular." 


= 


a He would make you get it? 


And there would be no impediment if he 


wanted to go into the desk and get a pair of keys and 


Grive it off? 


+¢ wouldn't be against the reculations? 
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You wouldn't be mad at him for doing that? 


You would have no authority to be mad 


Because he is your boss? 


2 Now, tnis is a used car dealership. Isn't 
that correct? 
A Yes. 

Q And part of the business of used car 
dealership is to road test cars, isn't it? 
A “When they come in. 


When they come in? 


Was it part of the duties of Mr. Setter 


cars? 


He would road test on occasion? 


Did it often? 


On these ccecasions that he road tested 
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cars he would always ask you for the keys? 
A Yes. 


q On every occasion? 


Q He weuld go up to you and say, "Please, 


can I borrow the keys?” 
A Yes, because the keys were situated behind 
my desk. In order to get the keys you have to walk 
around me and it's easier to ask me for it. 
Q What percentage of the day would you be 


sitting behind the desk? 


A Large percentage. 


Six and a half to seven hours, eight hours. 
Q Those hours you would be behind the desk? 
Well, sitting and talxing to a customer. 
rou were talking to a customer, 
could go and get the keys and road test. a 


the keys or go to l 1,he wouldn't have to 


And, of course, at Exclusive Motors there 
is no coffee breaks or anything? 


A We bring coffee in. 
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eS Who gets the coffee? 
Either I do or one of the clean up fellows. 
Q Who? 
I do or the clean up men. 
Q The clean up man. 

Mr. Setter ever get coffee? 

No. It's usually sent out for. 

o He never got coffee in the whole time 
you have known Mr. Setter? 


A He usually sent out for it. He drank coffe< 


But he never went cut for coffee? 


On occasion he would do ‘t? 


And he would take one of the cars from the 


dealership? 


A Not to g> to get coffee. The coffee shop is 


on the corner. 
How long would it take to ZO get coffee? 
Two minutes. 
Q And when he went to go on these *vrands 
how long would he tc.xe for an errand? 
A He would just go next door,get the coffee and 


come right back. 
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Q I am talking about an occasion, not often, 
but rerely he would go on errands. How long would 
that take? 
a It depends on the type of errand. If he has 
to road test a car, it's a matter of riding around 
the block; two or three minutes. 
Q What is the longest period of time mr. 
Setter ever left Exclusive Motors for an errand or to 
road test a car or to go out on other business? 
4a That I couldn't recollect. 
4 Could it be up to an hour sn some occasion? 
Never. 
2 Isn't it part--Mr. Setter was the boss 
there, isn't that right? 


A Yes. 


Q Would the duties of a boss be to go and 


talk to other businessmen not located at Exclusive 
Motors? 
A It wasn't one of his functions. There were other 
parties involved in tie ownership of the corporation. 
They are the ones who spoke to the automobiles--anything 
else having to do with the business. <r. Setter's 
duties as a manager was to oversee the premises. 

Q I see. 


Mr. Setter, you state, was at Exclusive 
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Motors from 8:45 to 6:30 P.M.? 
A Excuse me? 
oa On April 17th. We are on April 17th now. 
8:45. 


w 8:45 to 6:30 P.M.? 


8:45 to 6:30 P.M. he was there? 


And he came into the premises at 3:45? 
» because I opened up at 3:40. 
a You remember that distinctly? 
Every day like clockwork. 
You came in at 9:30 that day? 
A Yes, because the customer was bringirgthe car 
in that morning, left the car outside the premises 
and I nad to be there to bring the car in. 


You distinctly remember being there at 


Taking five minutes or so, no question 


being there at 3:20? 


A I am religious that way. I ordinarily have 
breakfast before I open the place. 


Q You are talking about ordinarily or 
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religiously or that day? 


A Every day, 8:30. 


2) There was never a day you wouldn't be 
there at 8:30? 
A No. 

Q You would get there §$:30 and Mr. Setter 
comes in fifteen minutes later, right? 
A Right. 

4 Okay. 


How did he arrive? In a car? 


2 What kind of car? 

Whatever car he took the night before. 

” Do you recall what kind of car that was? 

No. 

Q So he comes in 8:45 and what is the 
first thing that Mr. Setter does? 
aA He site down at his desk and allocates the 
workload. 

Q Sorry, repeat that. 

Sits down at his desk. 


. He would sit down at his desk? 


Do you have any recollection of him sitting 
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down at his desk that particular day? 
A Not that particular day. 

q So you are talking about what ordinarily 
happens? 

A Yes. 

Q So that particular day he would sit down 
at his desk at 93:45, And what occurred after he sat 
down at his desk? We are talking about now what 
your recollection of what happened on that day, what 
happened at %:45, 

A At 8:45 I brought the car into the shoo and he 
started allocating the work for the day. 

6 tT am talxins about Mr. Setter. He is 


at his desk? 


| A He is allocating work for the day. 


Q You remember hin allocating the work for 
the day on that particular day? 
A Yes. 

fe) Yhat kind of work was he working on? 

We were particularly involved in the Mercedes. 


Q Tne Mercedes? 


How “9 you Know it's the Mercedes he was 


working on? 
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o On the basis of the time and material reports 
that were done on that day. 

Q What? 
A On the basis of the time and material reports 
that were done on that day. 

Q How long was he at his desk? 
A I couldn't say exactly how long he was at his 
desk, but the mechanic comes in at 9:00 o'clock. The 
apprentice mechanic comes at 
clean up men come in at 9:00 o'clock. And that's what 
he has to tell them what to do so you're talking about 


fifteen 


He allocates work for the apprentice mechanic 
and allocates work to the clean up men and then he 
would repair the work by himself. 

And do you remember him doing this 
distinctly on that day? 


A on that day because 


C Are you saying this from a logical point 


of view or you specifically remember him doing this? 
a D ly remember him working on the 
Mercedes. 


Q W s desk right now, right? 
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And he is working on paperwork? 


q And you specifically remember this, right? 
He does it every morning. 
Q I am talking if you have a present--as 
you are sitting here now in this courtroom, do you 
remember him specific lly sitting there working on that 
particular paperwork that morning? 
4 Yes. 


long does he work on the paperwork? 


A E e I allocates the work to the mechanic 
and clean up men. 
-) How long does it take? 
Ten minutes. 
You remember him allocating the work to 
the different people that day? 
a Yes, was right there, 


this is 9:10 


a“ 
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. What happens then? 
A Then the work is proceeded and then that's when 
he started to work on the Mercedes. 

8 What aid he do specifically? Tell us 
exactly where he went and what he did. 
S The Mercedes--I put the Mercedes in the--for 
the repair shop. The car was lifted up. We started 
working on it and started pulling out the dashboard 
and the work proceeded from there. 

a Mr. Setter was working on these repairs? 
A Yes. He is the only one who had knowledge how 
to properly repair that automobile. 

3 How many days did you work on that 
Mercedes? 
A Two days. 

9 Two days? 

Two, two and a half. 


o Two and a half days? 


Q Now, what you're describing to us now about 


the work on the Mercedes, could it have haprened the 


neyt day what you're describing now? 


You say it went over to the next day as 
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*) It couldn't have been that day either? 
A Not to be completed on that day. 
Q And he was working on the Mercedes with 


you in collaboration? 


A I wasn't working. 
Q He was working on it by himself‘ 
A He was working on it and we have an apprentice 


mechanic who did some of the work on the car. 

And this particular type of repair, the 
apprentice didn't do, but assisted him on some of 
the operation. 

Q How long did this repair work take? 


Practically nonstop. We had a deadline to meet. 


— 
— 


We had an irate customer who wanted his car or would 
want his money back. 
a How long did the repairs take? 
A Until I left that day. 
Excuse me? 


A The car was worked on until I left that day. 


Q By Mr. Setter? 


A Yes, 


fn 


Nonstop? 


A Up until around 5, quarter to five, he had to 
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stop and figure the payroll for the next day, and then 
he went back to work on the Mercedes. 

> Let me see if I understand you correctly. 

From 9:10 A.M. unti” about quarter to 

five Mr. ‘etter was at that Mercedes Benz nonstop working 
on the automobile? 
A As a matter of fact, I Drought him in his lunch 
and I was eating lunch over his shoulder. 

Q And so he was there continuously without 
any gaps whatsoever? 
A Right. 

Q He didn't leave anytime during that 
period? 
A Not that day. 

o you had him under observation from 9:00 
A.M, 9:10 A.M. until querter to five? 
A No. I had work to do, too. 

Q Obviously. So you didn't have him under 
observation during that whole period? 
A No. But I would be standing in the office. 
Every fifteen, twenty minutes I could see right into 


the shop and he was there. 


a) So every fifteen or twenty minutes--- 


Everytime he left he would say he was leaving 
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in case somebody called. 

& How many times did he leave? 
A Not that often. ; 

© Not that often? 
A Not that often. 

~ How orten? 
4 Whenever he had to go for coffee next door anc 


come back. 


Q You remember him going for coffee? 
A That particular day? 
Q Yes. 
A I went for it. 
Q I thought you said he went for coffee? 
A On occasion he would go out for coffee. 
Q He didn't go on that day? 
A I went for coffee on that day. 
a You remember that specifically? 
A Yes. 
Q How do you remember specifically going 


for coffee that day? 
A I usually go for coffee every day. We don't 
like to take the men off their work. 


Q You're telling us based on what happens 
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ordinarily and I am asking you specifically. 
You understand the distinction? 
A That day there was so much work to be done 
no one moved. We stood at the jobs and no one moved. 


@ Where did you go for coffee? 


On the corner, the restaurant. It's two stores 


a So this is April 17th. How about April 


24th? Did you go for coffee on that day? 


A I have no idea. 


Q You have no idea? 
A No. I would have to check my Time and Material 
Reports for April 24th. 

o And that would tell you if you went for 
coffee? 
A Based on the workload, if he was too busy to 
go for coffee, then I would go for coffee. 

¢ If I understand you correctly, you look 
at these workload records? 
A Right. 

Q And you say to yourself, there was a lot 
of work that day for Joe Setter, so therefore I must 
have been the one who went for coffee? Is that what 


you basically said? 
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A Not that particular day. That particular car 
was a son of 4 gun and he didn't move from that cer. 

a) let's say what happened A -41 2kth. 

I couldn't say what happened April 2th. 

Q You couldn't tell if you looked at the 
records? 
A I would nave no reason to look at the records 


for April 24th. 


© let's say you looked at the records for 


April 24th. Would you be able to say you went for 


coffee that day? 
A I could assume because I usually went for 
coffre., 
Q You couldn't say definitely? 
Not definitely. 
€ Were there any other days that stand out 
in your mind so well so you can remember specifically 
--, 
that you went for coffee? 
A Not without checking my Time and Material 
Report. 
If you checked your Time and Material 
Report you could say who went for coffee? 
A Yes, if a particular car stands out in ny 


mind and I would be able to tell whether or not it's 
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the type of a day where no one would leave the premises. 
9 Let's zo to April 24th, ali right? 
MR. KLEIN: This 18 not proper cross- 
examination, your Honor. We are talking about 
April 17th. 
THE COURT: I will permit him. The witness 
is here and I will permit him. 
MR. KLEIN: On April 2h4th the time is 
after the plece closed. 
THE COURT: I will permit hin. 
9 Sir, April 24th, 1975, I would like to 
direct your attention to that date. 


There was testimony in this case that at 


2:40 P.M. an undercover detective, James Copeland, 


Sitting in th.s courtroom right now, met the defendant 
Joseph Setter at the Grotta-D'oro Restaurant, 691 
Flatbush Avenue in Erooklyn--incidentally, is 691 


Flatbush Avenue near you? 


©) How far away is it? 
A what is the cross street on 691? I know 
Flatbush Avenue and I would say the cro:s street is 
near Church Avenue end it's approximately fifteen 


minutes away. 
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Q Fifteen minutes? 
Ten to fifteen minutes. 
3 Do you know if the defendant frequents 
the Grotta-D'oro Restaurant? 
A T have no idea. I never socialize with him. 


” Tell us about April 24th. When did the 


defendant arrive on that day, what time? 


A I open up at 3:30. He is usually there a 


few minutes after I open up. 

Q What did he do on that day? 
4 de would sit down at his desk. He would 
allocate,--make up the work records for that day and 
then allocate then. 

a Then what occurred? 

I have no idea without checking my records. 

Q If I told you that he was at the Grotta- 
D'oro Restaurant on Flatbush Avenue with another 
individual, two other individuals, would you be able 
to check your records and tell us whcther that coincides 
with your records or not? 


A At what time? 


IN: Your Honor, I would ask that 
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the defendant--that the witness produce those records 


SS3 


so he can testify to that. 
THE COURT: You will produce the records 
tomorrow for that date. 
THE WITNESS: Yes. 

* Incidentally, there was testimony that 
the defendant when he met the detective at the Grotta- 
D'oro Restaurant was driving a yellow Eldorado Cadillac. 

Now, do you have such e@ Cadillac? At 
that time did you have 1 yellow Eldorado Cadillac for 
sale or used by the business? 

A I would have to check my records. 


Can you check your records also on that 


write this down? 
THE COURT: Surely. Write it down, 
THE WITNESS: Do you Know what year? 
COURT: What year is that Cadillac? 
. APPLEBY: 1974. 
THE WITNESS: Yellow? 


Yellow. 


On April 24th? 


~ 


t y remind 


Court this witness is not offered as an 
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alibi witness for April 24th. 


THE COURT: We are aware of that. But, 
however, April 24th happens to be part of what 
is before this Court. And this witness seems 
to know what went on for each of those days. 
So he can check his records and we will see 
just what happened, whatever he says. 


q You know the defendant's handwriting? 


@ And he very often has to write numbers 
also when he makes out all kinds o. documents. Is 
that correct? 

A Yes. 

o I'm going to show you Government's 2 in 
evidence and ask you, first of all, whether you recognize 
those telephone numbers. 

A Tnat is the phone number--these two phone 
numbers are the phone numbers for Exclusive Motors. 


Q Exclusive Motors? 


Tne first one you don't recognize? 
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Now, take « look at those numbers. 


(Handed 


Does that 
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day; May 2lst? 
A Not without checking my records. 


Q Would you check your records for that 


THE COURT: Not only are you to check your 
records, please bring them in and bring the 
Time and Record sheets for those dates. That 
is what you are to bring to court. 

THE WITNESS: Yes. 

a Incidentally, there are no time sheets. 
Is that correct? 
A Dated. 

Q You don't have time sheets at Exclusive 
Motors? 
A No, just dated. 

a Now, when you testified with respect to 
April 17th and you were very specific about it, can 
you tell us any other day back in April of 1975? 


A Not without checking my records. 


Well, when the officers came to interview 


Right. 
Q --did you recall what happened on April 


17th without checking the records? 


z - 
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No. I pulled out the records. 

Q And that was the only reason that you 
know that the defendant was there exclusively during 
that period of time. Isn't that correct? 
A Yes. 

~ That's a fair statement? 

Yes. The records reflected--- 

In other words, if I understand your 

testimony correctly, the basis of your statenent 
is that the defendant was there continuously uninterrurt- 
edly from 9:00 until after 6:00 is based upon your 
analysis of those pavers. Is 
A Wrong. 

a Tell us what is correct. 


A It's based on the fact that I recollected the 


'68 Mercedes, the work done on that automobile and the 


amount of work involved and the headaches that were 

involved and the amount of time it took to do that job. 
And isn't it a fact--- 

A The records only brought to my attention that 

particular day and the particular vehicles worked on 

that day. 


a Would this be a fair statement, sir: 


You looked at your Ss and you saw there was a 
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heavy workload on that Mercedes Benz, you know Mr. 
setter worked on that Mercedes Benz sometime during 
that day and based upon the fact that it was a heavy 
job, you concluded he was there continuously and un- 
interruptedly during that period of time? 
A Yes. 
MR. APPLEBY: I have no further questions. 
THE COURT: All right, Mr. Klein, you may 
proceed again. 
REDIRECT EXAMINATION 
BY MR. KLEIN: 
@ Did you associate the unique work on 
that foreign car with Mr. Setcer's presence at your 
place of business that day? 
A Yes. 


MR. APPLEBY: Objection to the word 


"associate," your Honor. I think it's ambiguous. 


THE COURT: Overruled. 
I will permit it. 
Q Low many Mercedes Benz did you ever work 
on during that period Mr. Setter was there? 
A One. 
° Is this it? 


That's it. 
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* o And it sticks out in your mind? 
A Yes. 
” And you had a tough job with it because 


it was unfamiliar? 


A Right. 
“ Mr. Setter was the only one familiar with 
it? 
A Yes. 
9 And now when you looked at these time 


sheets, the Time Record Sheets, does it conjure up 
in your mind an independent visual recollection of 
what went on during that day in connection with the 


fixing of that Mercedes Benz? 


A Yes. 
Q And in those images do yau see Joseph 
Setter there during that day? ” 
s Yes. 
q During the hours of 4:00 to 6:00? 
A Yes. 
g For how long a period at all on that day y 


was he ever out of your sight, the most? 
a Two minutes, three minutes. 


nr 


Q You were asked about other dates, April 24th 


and May 2lst. Let us assume when you bring in these 
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Time Records there is nothing significant on it suc’ 
as this one which had the one Mercedes Benz you ever 
had in the place. Would you be able to describe with 
reasonable certainty whether or not Mr. Setter was 
there ~t al hours of that day? 
A Possibly not. 
a This one you know because this is the only 
time you ever had thet type of vehicle? 
A Right. 
& And what you're saying--what your 
testifying to now is your own independent recollection 


as refreshed by that time and record sheet, is that 


correct? 
A Exactly. 
Q You told us the size of the esi.uolishment 


you say was 100 x 100 what, feet? 


A 100 yards by 100 yards. 
Q 100 yards by 100 yards? 
A Yes. 
2 Did Mr. Setter get down in the pit with 


the other mechanics working on the car? 
A It's up off grounds. ~ on't have a pit. 
i) A hydraulic lift? 


A No, we have jacks. 
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You were using jacks? 
Did Mr. Setter work on that car? 
Did he get dirty? 


Did he get grease on him? 
Of course. 
C You didn't get dirty that day, did you? 
I never get dirty. 


Q And you ar. the one who went for coffee 


and you were dressed for it. Is that right? 


A Yes. 

a Who did the car buying? 
A We had the--one of the principals of the 
Corporation did all the car buying. 


o One of the owners went out and bought 


It wasn't Mr. Setter's duty? 


Mr. Setter was also an employee there, 


was he not? 


A Yee, he was. 
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Q I show you eases Exhibit A, Daily 


Time and Material Reports. And tell me, how much time 


was spent on that car that day? Can you tell us from 


g And tell me what tells you that amount, 
that time? 
A Tis sheet tells me the work was started on 
April 17th. And based on the amount of work that 
was done on “he car, it could not have possibly been 
completed until two or three days later. 

MR. KLEIN: TI have no further questions, 
your Honor. 

THE COURT: Mr. Appleby. 

MR. APPLEBY: No further questions, your 
Honor. 

THE COURT: Let me ask you, in connection 
with this car are these the only records that are 
kept? 

THE WITNESS: No, we have records--we have 
@ police book that is maintained. 

THE COURT: You have a police book showing 
this car? 


THE WITNESS: Yes. 
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THE COURT: What does the police book show? 

THE WITNESS: It shows the date the car 
was purchased and the date the car was sold. 

THE COURT: I see. 

And what other records as to this car? 
Do you get a Bill of Sale when you purchase it? 

THE WITNESS: Yes. 

THE COURT: Do you get a Bill of Sale when 
you sell it? 

THe WITTSsSS: Yes. 

THE COURT: Are those records available? 

TIE WITNESS: Fron 1974, I would have to 
ask the owner. 

T= COURT: I don't kmow. I am asking 
you. You are the one who keeps the records. 

THE WITNESS: The police book--the 
information-- 

THE COURT: What you do, you go to the 
owner and you get all of those records.I want 
the iice bock here. 

THE WITNESS: All right. 

THE COURT: That's tomorrow. 


Ladies and gentlemen, we will adjourn for 


the ‘ay and we will resume tomorrow at 1:30 
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APTERNOOWN SESSION 

(The following takes place out of the 
presence of the jury:) 

(The defendant is not yet present in 
the courtroon.) 

MR. APPLEBY: Your Honor, this is Mr. 
Meltzer. 

THE COURT: Do you have the records, 
Meltzer? 

7—. MELTZER: I have all the records and 
a photocopy of the pulice book because ny 
employer said there was Federal and State 
laws that prohibits the police book from 
leaving the premises and he can't operate the 


business without it. 


THE COURT: What you are to do, you are 


to show all this to Mr. Appleby right now. 


MR. APPLEBY: May I ask Mr. Meltzer if 
it's a copy of the police book or the entire 
police book? 

“MR. MELTZER: fTe's just a page for the 
Mercedes. 

You ask me *bout a '74 yellow Cadillac 


and I le. edthrough the police b. ok and since 
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the conception of the business there has 
néver been that car, 

MR. APPLEBY: What is the icense plate? 

SERGEANT RAWALD: 42852. 

MR. MELTZER: It's not an Exclusive Motor 
Dealer plate, 

SERGEANT RAWALD: According to the Motor 
Vehicle Bureau it is. 


MR. APPLEBY: You state that under 
COURT: Now do you have the Biil 


- MELTZER: Yes, 
COURT: Both of them? 
- MELTZER: The Billi of Sale to the 


customer and the one for the purchase of the 


car, I don't have it, but I have a Photocopy 


and original odometer statement stating who 
he purchased it from, the m.leage at the time 
of purchase and a copy of the page that indicates 
who it was purchased fron. 
MR. APPLEBY: May I state something? 
I would ask Mr. Meltzer to bring in all 
the records to refle-t hich plates he had at 


his place of business in April of 1975, 
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As a matter of fact, I would like tie 
entire year because we would like to check it 
out because there was testimony as to the plate 
number, your Honor, 

THE COURT: You will have to get this in. 

Mr. Klein, come up. 

I am having these records turned ovet to 
Mr. Appleby and there is a problem that came 
up as to the plate number of the yellow Cadillac 
that was mentioned, and it's a dealer's plate. 
And evidently the DEA says their check shows 
it Ltelongs to Exclusive and he says it doesn't. 

MR. MELTZER: I am only familiar with 
transcocter plates. 

THE COURT: What is transport plates? 

MR. MELTZER: It says transporter on it 
and it's used to transport a car from one 
place to another. 

THE COURT: What did that license say? 

POLICE OFFICER RYAN: I checked with the 
New York City Police Department this morning 
on the telephone and spoke to one of the 


Operators at the New York City Police Head- 


quarters and I asked that individual for dealer 


Colloquy 
rezistvation 42852. 
THE COURT: What year? 


POLICE OFFICER RYAN: There are no years. 


MR. MELTZER: It's possible the plates 


exist. 
MR. APPLEBY: I thought you said you only 
have transporter plates. 
MR. MELTZER: We have dealer plates, but 
I don't use then. 
MR. APPLEBY: You also *ave them in your 
place of business? 
MR. MELTZER: Yes. 
MR. APPLEBY: I thought you said you only 
had -- 
MR. MELTZER: I said I only use transporter 
plates. 
wR. APPLEBY: You have dealer plates as 
well? 
THE COURT: You give us all the license 
numbers. 
MR, MELTZER: I can't guarantee that particula: 
plate. 
THE COURT: You don't have to guarantee us 


anything. You have to give us ail the plate 
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numbers. 

MR. MELTZER: Up until what time? 
From the starting of the business, for that 
year or -- 

THE COURT: For the year 1975, I believe, 

MR, APPLEBY: And in particular the 
license plate just enunciatedby Officer Ryan. 

MR. KLEIN: Can I have permission to look 
at those records, too, your Honor? 

THE COURT: Look at everything. 

Aran't you still on the case? 

MR. KLEIN: I didn't know if it had to 


do with me. 


THE COURT: It's part of your defense 


and it comes out of your defense. 

Don't you appreciate this? 

MR. KLEIN: Sure do. 

THE COURT: Mr. Appleby, do you want to 
serve a subpoena for anything you may need 
as to this? 

MR. APPLEBY: I think your direction is 
really much greater than a subpoena. 

THE COURT: You think it's all right? 


MR. APPLEBY: Yz:. I think your direction 
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is good. 

THE COURT: Either way. 

MR. APPLEBY: Just to cover it, I think 
I should issue a subpoena as weil and I want 
to make it clear I want the police records -- 

THE COURT: You want to subpoena that 
police book? 

MR. MELTZER: Your Honor, is that admitted 
as evidence and we will not get it back? 

THE COURT: No, it may be evidence, but 
you get it back as soon as the case is over. 
You get it back. The case will just go for 
a couple of days. 

MR. MELTZER: We can't buy or sell wihout 
it. Business just doesn't do business without 
it. 

THE COURT: We want to see it, that's 
all. 

MR. APPLEBY: Also, I would like any 
records with respect to a late model ’ontiac 
that may have existed in April 1975 at Exclusive 
Motors, 

MR. MELTZER: Late model Pontiac? 1975? 


MR. APPLEBY: Yes. 
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MR, MELTZER: 19717 

THE COURT: If you want to issue a sub- 
pena, do so. Because Mr. Setter will not be 
here for a short while and we have time to do 
that. 

MR. MELTZER: I told my employer it's 
a Federal Court judge, but he said he wants 
to see something in writing. 

He didn't clarify it. He said a late 
model Pontiac. 

THE COURT: Do you wish to specify any 
more for him on the Pontiac? 

MR. MELTZER: Color, year. 

(A recess is taken.) 


(The defendant is present and the 


following occurred out of the presence of the 


jury:) 
THE COURT: Ready to proceed? 
MR. KLEIN: Yes, your Honor. 
THE COURT: All right. 
We can bring in the jury. 
Mr. Meltzer, you can return. 
BERNARD MELTZE R, previously 


sworn, resumes the stand. 


EXCERPTS FROM TRIAL TESTIMONY - BERNARD MELTZER (cont'd) 
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(The jury enters the courtroom.) 
THE COURT: Ladies and sentlemen, Mr. 
Setter had some trouble with his car «o there 
was a problem on his getting here. So this 
was what occasioned the fa iat you didn't 
get into court as I would have liked vou to 
today, but we will proceed. 
ir. Meltzer, you are still under oath. 
You may proceed, “r. Appleby. 
MR. APPLEBY: Thank you, your Honor. 
THE COURT: Wow, you have the records 
Mr. Meltzer has brought? 
MR. APPLEBY: I will gat to the records, 
your Honor, 
THE COURT: Proceed as you wish. 
RECROSS-EXAMINATION 
BY MR. APPLEBY: 
Q Now, Mr. Meltzer, I believe your testimony 
was yesterday that the first time youlearned any- 


thing about the Center case, or evente possibility 


that you may be a witness is when several police 
officers came to your place of business. Is that 


correct? 
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Q And there is no doubt in your mind about 
that? 
A To the best of my recollection, yes, 
Q Is there any doubt in your mind that's 
the first time you learned about the case? 
A No, 
Q Oka-, 
MR. APPLEBY;: Your Honor, at this point 


I would ask that your HOnor instruct: the jury 


with respect to Rule 12.1, which Tequires the 


defense counsel to Sive notice to the detenant 


of that alibi defense and that they must pro 
vide the names of witnesses and addressea, 

MR. KLEIN: 1 would join in. I Aas 
going to ask the same question of your Honor, 
too, 


THE COURT: That was complied with, wasn't 


MR. KLEIN: ‘es, it was complied with. 
But we would like your HOnor to instruct the 
jury what the Procedure is when the defense 
intends to use the defense of alibi. 

THE COURT: Well, if the defense intends 


to use the procedure «- th. defanse of alibi, 
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such as was the case in this proceeding, it's 


necessary that notice of this intention be 


given to the Government pricr to the trial. 

and this was complied with by the défense 
in connection with this case. 

MR. APPLEBY: And one of the requirements, 
your Honor, is they give th. names of the 
witnesses the defense intends to rely on. 

THE COURT: Yes, that’s true. They are 
tc give the names of the witmesses and who it 
is the defense intends to sely on as to the 
issue of alibi in thedefense 

MR. KLiiN: And we did that, sir. 

THE COURT: Yes, you did that; definitely. 
Q Now, Mr. Meltzer, you ju3t heard the 

statement of the law by the Court. Isn't that 
correct? 
A Yes. 

Q And do you still say that the first time 
you ever heard about this case is when the police 
officers came to Exclusive Motors? 

A Yes. 

Q You had no contact with Mr. Klein's office, 

Mr. Klein or anybody associated with Mr. Klein? 


A No, sir. 
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Q You had no contactwth Mr. Setter? 

A He comes on to the lot and say: hello. 
That’s the only contact. 

Q Did Mr. Setter discuss the fact that 

he was under indictment? 
A No; never mentioned it. 

Q Never mentioned it to yau? 
A NO, never did. 

Q The first time you learned Mr. Setter was 
under eebnsensiii is when the two police officers 
came to yvour plac? of business and asked vou some 
questions? 

A Yee. 

Q About Mr. Setter's whereabouts on April 

17th? 
A Yes. 
Q And none of Mr. Setrer’s friends or 


relatives came un to vou? 


A No, sir. 

8 40 oust {tn vour mine about that, {s 
there? 
A MTs) sous 


4 


Incidentally, when these solice officer 


came to Exclusive Metora, when they came to vou, 
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did they inform you of their identity? 
A Yes. 

Q Did they tell you why they were there? 

A They didn't tell me what the caee was about. 
They told me they were investigating it. 

Q What did you understand the purpose of 
their meeting with you was? 

A They came down to ask questions. 

Q Weren't you interested in what the ques- 
tions were about? 

A Yeg, I was. I believe they asked me what took 
place on a particular day. 

Q And were you interested as to what? 

Yes, I was. 

I turned around and looked :t the files and 
puiled out the records to show them and they weren't 
that interested in it. They said it's okay thon 
and -- 

9 If © understand you correctly, Mr. Meltzer, 
when the police officers cawc to yur place of 
vusginers end started inquiring about April l?th, ir 


was tnen vou went inte your file and looked tanto 


your file and looked inre the dosusents. Is thar 


a oe, : 
‘ ‘ A 
Bid np GY om nat re seamenennsantinateten AY. moeemtmmetmnntinn. Ae ee AAI RN Pe me ae 
< ’ ei 


Ar-AG4 


Meltzer - Recross 


Is there any doubt in your mind about 


Is it possible you might have had those 
records ready for the police officers when they 
came? 

A NO. 
Q No doubt ebout that? 


A ‘Yo doubt. I have it in the folder. Everything 


iy dated in the folder, It's a matter of putting 


my hand in and pulling out that particular month. 

Q You pulled out the file? 

Yes. 

Q That's the first time you looked at these 
vecords fr scmetime; isn't that oorr*ct? 
A Yes. 

Q There was no need to look at it. 


that right? 


you would be # witness in this case? 


A A dav before vesterday. 


Malte: 2ss 


The day befurs yesterday? 


A Yes, 

Q Before that you hed rio idea you would be 
testifying as an alibi witness? 
A No idea whatsoever. 

Q How did you learn you would be testifying? 
A Mr. Setter called me up and told me to come 
to court. 

Q Mr. Setter called you u p and told you 
tocome to court. 

What did he say on the telephone? 

I had to ge to court tomorrow, 

1.@ tell you why you had to appear? 


appear -nd possibly bring in sone 


Q Did he tell you what evidence he wanted? 


A He didn't tell me what the evidence was and i 


hed a general idea based on what the detectives told 


He didn't cell you what documents to 


Was there any further conversation between 


you «end Mr. Setter? 


: 
a a ee 
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No. 
Q That warit, just a call by Mr. Sette- 
telling you to please bring in documents, you ave 
=o be in court and that's it? 
A Right, for that particular day. 
Q For the particular day you were to tes- 
tify to? 
A No, for the particular day, April 17th. 
Q And there was no other conversation? 
No, 
Q And you knew Mr. Setter during your course 
of employment with hin over a period of time: ‘sn't 


that correct? 


A About September of '74 to June of '75, talking 


about eight or nine mor.ths. 

Q Before that telenhone call you received 
from Mr. Setter telling you you had to some down 
to court, what contact did you have with Mr. Setter 
prior to that time? 
a Hallo, yoodbye, how are things? 

Q How did that contact me -- 

Stopped down the let to sav hello. 


Q Wren isthe last meeting prior ro that 


telenhone conversation Mr. Setrer had with vou? 


a ee 
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When did that take place? 
B I don't recall. 
Q Just approximately. 
A I don't recali. 
Q Is it a matter of months, 4 matter of 
days? 
A No, it's a matter of weeks. He stopped b7 
about once every other week. 
Q Once every other week? 
A Yes; hi, how is business, things like that. 
Q Would you tell the jury approximately 
how often Mr. Settcr would come by? 
A Ever) other week. 
Q Approximately how long 4 period of time? 
A A few minutes. 
g During that time, what was your dis- 


cussion with Mr. Setter? 


A How is it going, ow is this, how is that? 


Q No discussion about his indictment what- 


soever? 


A NC. I didn't know anything about ft. 


The first time Mr. Setter discuased the fact that 


& he was under indict:sent ta #hen you received 4 


tclepiome call from hin 4 couple of dars fust 
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before you came to testify? 
A No. Because the detectives -- 

Q No. In terms of testifying in this case 
you didn't know you were going to testify in this 
case? 

A No, I didn't know it, I didn't know it. 
THE COURT: [fo we have a date as to 
whan he saw the detectives? 
MR. APPLEBY: Yes, there is, your Honor. 

0 Mr. Melizer, does February 20, 1976, 
refresh your recollection as to when you met the 
detectives? 

A Not that particular day. I don't remember 
that day. 

Q Approximately in that area? 


No. I don't remember what month. 


Q Well, it’s four or five months ago, 


something like that? 
A Yes. 

Q tov, Judge Bramwell asked vow to bd: ing 
down, vertious records yesterday. Do vou recall 
thac? 

A Yes. 


And as @ result, rou produced some 
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records. Is that correct? 
A Yes. 

MR. APPLEBY: I would ask that this set 
of records be marked as one Government exhibit 
for identification. 

THE CLERK: Five documents. Time and 
Material Reports, marked Government's Exhibit 
No. 25 for identification. 

(So marked.) 

MR. APPLEBY: I would ask this next set 
of documents be marked as a Govermment exhibit. 

THE CLERK: Five documents. Time and 
Matetial Reports, marked Government's Exhibit 
No. 26 for identification. 

(So marked. ) 

q Incidentally, Mr. Meltzer, your relation- 
ship with Mr. Setter is certainly a cordial one, 


there has never been any animoséty, asthere ver? 


A We have had cur differences. 
Q Any kind of animosity between yor now? 
A Not tealiy. What happened was in the past. 
Q Weil, when would you say vou cleared up 


these differences that you had? 


A When he left. 
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Q When was that? 


In about June, the end of June. 


Q And in approximately February of 1976 
there as no animosity between you, was there? 
A Yes, there certainly was. 

Q What was the animosity? 

He cut my salary, 


Q He cut your salary? 


Q I see, 


And when Mr. Sr’ ter -- let's take chese 


times when Mr. Setter cane by these -- came by 


your place of business after February of 1976. 
There would be times he would come by to 
savy hello. Isn't thar correct? 
Sure, 
Q And were chere aiy narsh words between 
you when he came by on these Occasions? 
A No, 
Q Basically hello and thar type of thing? 
‘e6,cecause I forgot what he had done to me. 


C3 I'm sorry, I didn'e hear Your anewer. 


. , i 
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I let bygones be bygonss. 

Q I see. 

It's a friendly conversation, basically? 

A It's always a friendly converaation, I am uot 
a vindictive person, 

Q I see, 

And you testified there was no conversation 
about this criminal case. Is thes correct? Th- 
first time you learned about it is when he tele- 
phoned you, is tha t correct, a couple of days 
before you testified? 

A The first time I learned about it was with 
the de@ectives. 


Q The first time vou learned about the 


Q The first time you had a conversatfon with 
Mr. Setter d@hout it is when he called you about it 
om the telephone ? 
A Wrona. 

Q Tell me sabour the cenversation you had 
with Mr. Setter. 


A 


uP anc asxed iin waar was happening. And he 


8 
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didn't volunteer any information to me. 


) He didn’t tell you any information what- 


Q Dad he tell you why he wouldn't give you 
any information? 
A No. I reaklydidn't push it that far because 
I felt it wasn't that much of my business. I 
thought I owed my employer a -- my employer a phone 
call to find out why, because the police officers 
came on the premises. 


Q So ;ou didn't tell us about the phone 


call to Mr. Setter before when I asked you abaut it, 


did you? 
A YOu didn't ask me. 

Q Fine. 

I will let the record stand. 

Now, I show youGovernmmnt 25 for identifica- 
tion and i wil ask you whether vou recognize those 
documents. 


(handed to the witness) 


? What do you recognise thes to de? 


txeuse nme? 
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Q What do you recognize them to 
A Time and material reports made out for April 
24th, work done on that particular day, authorized 
and approved by Joe Setter. 

Q Now, you have had achance to look over 
those records prior to coming to court. Isn'f 
that correct? 

A Briefly. 
_Q Well, they are only a few documents. 


A I looked for the date, pulled them aut of the 


file and stuck them in the envelope. I really 


didn't scrutinize then. 
Q Would you look at them now. 


You have looked them over? 


iow, does that refresh your recollection 
. Setter was doing on April 24th? 
The work load -- the one particular car 
that stands out in my mind, the 1972 Eidorado. 
i am not sure, but I think we delivered {it to an 
Ital‘an man. 
Q Who delivered it tc the Italian san? 
The dealereship. 


Whe drowe it to Sis? 
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Q Who picked it up -- 


A They pick them up. We don't bring the cars 


to the customer. They get it «t our place and pick 


it up ac the premises 

Q And Mr. Setter worked onthat car. Is 
that correct? 

A Yeg, he did. 

Q What -.ork did he a the car? 

He repaired two axles and put in shocks. 

Q I am not asking yo to read from the 
document, sir. [I am asking now, looking at the 
decument now in this courtroon, do you a imember 
specifically Mr. Setter working on that car? 


A 


) Tell us how he worked on that car. 
A He worked on the car with the aid of an 
assistant, an apprentice mechanic we had. 
That's the same mechanic you mentioned 
connection with the Merceces Benz? 
Itelieve so. 


You believe so? You're posttive? 
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No question in your mind? 


Q When you said you beliewe so, you were 


incorrect? 


A We had a lot of mechanics. 


Q Now you're absolutely certain it's the 


same man? 
A Yes. 
Q Incidentally, whst is his name? 
Scotty. 
Q Scotty what? 
I don't remember his last name. 
Q This is what kind of car again? 
"72 Eldorado. 
Q What kind of work did Mr. Setter do on 
the ‘74 Cadillac? 
A Repair -#s and that takes two people. 
It's too heavy for one person to do. 
Q What was Mr. Setter's part in the | 
on the car] 
4 79 Temove the axles. 
You saw hin remove the axles? 
wha 


Yor were wate pe ht 
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A Yes, 

Q Where were you watching him do this from, 
what vantage point? 

A The office. There is a fine line between the 
office aid the manager shop and the door is all the 
way open between then. 

Q And you saw them do the entire operation? 
A Not the entire operation, 

Q Tell uz what they put in the car. 

A The shocks, 

Q Did you see him do the shocks? 
A No. 

Q How long did it take? 

A About an hour, hour and a half. 

Q So during the time he was putting in the 
shocks you didn't observe him working on the shocks? 
A No. 

Q And that took an hour and a half? 

A Right. 

Q Now, let!s take another one of ~yose 
cars, Take any one of then. 

Incidentally, what time did he work on the 
Eldorado? 


It's a half a day job. Whether it was done 
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in the morning or afternoun, I coultn't tell you. 
Q You have no recollection? 
A No. 
Q What is a half a day job? How many hours 
is that? Did Mr. Setter work on that? 


A Possibly maybe longer, if there was difficulty. 


Q Did he work on the Eldorado nor itop? 


Yes. 

Q No question in your mind? 
A Non-stop, I don't know. I didn't see him put 
the shocks in. I don't know whether it was him or 
the mechanic, 

Q Is it possible in your mind, Mr. Setter 
may have left Exclusive Motors at that time? 
A I don't recall onthat day. It's not like the 
Mercedes, Whetner he went cut from work on that 
day, I don't know, or whether he went out from work 
~-the Mercedes is a heck of a job. 

Q This is the most difficult job you have 
had in your business? 
A Yes, it was. 

Q Any other difficuit jobs? 

We have difficult jobs, but not like this. 


Q And this is the most outstanding one you 
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experieneed in your history as a dealership 


Yes, 

Q I see, 

So tell usvhat percentage of time onApril 24th 

you personally cbserved Mr, Setter during 

day? 

I cant tell you whether it was morning or 
afternoon and I can't tell you if it was one hou 


or two hours, but I saw him putting in the axles. 


Q I'm sorry, I missedyour answer. 


A I saw himputting in the axles. Whether it 
took an hour, two hours, three hours, I couldn't 
tell you on that day because it didn't take a full 
day. 

Q What percentage of the time did you not 
have Mr. Setter under your observation during that 
day? You can estimate for us. 

A Maybe an hour or so. 
q Could ithhave been longer than an hour? 
No. 


I thought the shocks took an hour and 
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Q So it could have been an hour and a half 


that he left Exclusive Motors; isn't that right? 


A No. 

Q Tell us why. 

A I would notice he was gone for that period 
of time. 

Q I thought you didn't know whether he put 
the shocks on, 

A To leave the pramises he would have to come 
to me and get the keys to leave. 

Q And incidentally, on April 24th did you 
leave your offiee at any time? 

A I don't remember. 

Q You don't remember? It's possible you 
could have left your office? 
A Yes. 

Q And it's possible tt. Setter eould have 
cominto the office and taken the keys and left? 
4 It'sbossible. 

Q And it's possible he could have left for 
an hour and a half. Isn't that true? 

A Sometime dering the day, yes. 
To pinpoint it, no. On the basis of work 


load there is a possibility there may be an hour 
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of free time, but you can't call it free time to 
wander off because there is other work to be done. 

Q Is it possible he could have left for an 
hour and a half? 
A No, 

Q Not possible? 
a He may have had an hour and a half of free 
time and not to leave the premises. 

Q How many hours was Mr. SEtter not under 
yaur personal observation? 
A I told you before, I couldn't pinpoint it. 
It could have been a couple of hours in the aternoon 
or a couple of hours in the morning. I don't know 
when the job was done, morning or night. 

Q So it's possible Mr. Setter could have 
left during the day for a couple of hours? 
You could have not known tht? 
A Possible. 

Q You leave the office sometimes and you 
don't know whether he picks up the keys? 
A I don't leave for that period of time. 

Q He could have come into the office when 


you just left for five minutes? When you were 


gone for five minutes he could have picked up keys 
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and left for two hours, the two hours that you 
didn't have him under observation. Is that correct? 
A Possible. 

Q I show you Government 26 and ask you 
whether you recognize it. 

(Handed to the witness) 

A Yes, the same as the other date, May Zst, 
and they also reflect the work load for the day. 

Q Now, let's take the first car there. 

And you have had a chance to look through 
those documents; isn't that correct? 
A Yes. 

Q What time did Joe Setter come in that 
day? 
A He comes in every day abott quarter to nine, 
ten to nine, twenty to nine, tentpo nine. 

Q That's every day? 

Every day after I open up. 

Q What happened after he would enter 
Exclusive Motors that day? 
A He would make out the work load for that 
day, the mechanics would get an idea what they have 
todo, andthe cleanup men would get an idea what 


they have to do. 
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Q Will you tell us what you specifically 
remember Joseph Setter doing on that day from your 
own recollection? 

2 May 2tst? 

Q Whichever one. 

You handed me May 2lst. 

Q Yes, that's correct. 

I am not asking you to look through those 
documents. All I want you to do is look at all those 
documents and tell us what Joseph Setter did on that 
day. 

A On this particular day I know that from one 
o'clock on, this 1971 Oldsmobile was sold to a 


customer and the customer brought the car back under 


a complaint and I advised her under the warranty 


she would have to pay half and the corporation 
would have to pay half. 

And she tried to stab me with a screwdriver 
and Joe Setter took the screwdriver away from me 
and we had a hassle all day. Ste wouldn't leave 
the premises. 

Q This is the eatire day? 

The entire afternoon. 


Q Approximately what time to what time? 
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A About one-thirty on. I was pretty shooken up. 


It couldn't work the rest of the day. 


Q Why one-thirty on? 
A Until closing. I left about six-thirty, the 
closing. 
THE COURT: Mr. Meltzer, let me ask you, 
is each of those slips for a different car? 
THE WITNESS: Yes. 
THE COURT Each is for a different auto- 
mobile worked on hat day? 
THE WITNESS: Yes. 
Q Now, this incident occurred at one 
o'clock; is thattorrect? 
A’ Closer to two. She came in abaut twelve- 
thirty, one o'clock, and we hassledfor a while. 
Q How do you recall so specifically 
she came a t twelve-thirty, one o'clock? 
A Because it was after lunch. 
Q How do you know it was after lunch? 
A Because I usually bring sonething in, twelve, 
one, two. 
Q What did you eat that day? 
I have no idea. 


Q But you specifically remember eating lunch 
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that day? 


A 


Yeah, because I was very upset. 


Q When you ate lunch, this was before the 


incident; is that correct? 


A 


A 


Yes. 


Q What did ypu have for lunth that day? 


I don't remember because -- because I regur- 


gitated that day. I was almost killed. 


Q Didn't this incident with the lady occur 


after lunch. 


A 


Yes. 


Q You specifically remember eating lunch 


that day. Is that correct? 


A 


Yes. 
Q Tell us about your lunch. 
THE COURT: If you can't say, tell us. 
THE WITNESS: I do what I do every day. 
I had a sandwich, 


Q But you specifically remember cating Lunch 


that day? 


A 


Yes,because I threw it up. 


Q You remember throwing up, but do you re- 


member eating lunch -- strike that. 


You ate your lunch and a woman came in wtth a car? 
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Yes, a woman axdiher boyfriend 
A woman and- a boyfriend came in with the 
Q What- happened then with respect to this 


incident? 


A They wanted some repairs done and I said I 


would be glad to repair the car, but they would 


have to pay half. 

Q Excuse me? 

They would have to pay half, 

Q They would have to pay half? 

Yes. 

Q Go ahead. 
BS We got into an argument and s..e didn't want 
to pay anvthing. 

Q What kind of repairs was it? 
A According to this, it was an air conditioning 
valve, 

But specifically, the car had a problem 
starting. It seemed to me she was always having 
her car towed and that particular day, I guess it 


finally got to her and she tried to kill me. 
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Q Let me see if I wderstand you correctly. 
What kind of a car was it? 
A An Oldsmobile. 

Q What? 

442. It's a faster version of a Cutlass. 

Q And this lady came in with her boyfriend? 

Yes. 

Q And a t approximately what time? 

About twelve-thirty, one o'clock. 

Q I see. 

And how old was this lady? 

Twenty-eight, thirty. 

Q Describe her. 
A Dark complexion, Negro, about f‘ e feet eight, 
Afro hair witch she sometimes changed to a regular 
hairdo. She wore very tight fitting clothes. 

Q - And she came with her boyfriand? 
A And she worked for a lawyer andshe borrowed 
some tapes from someone -- I think the mechanic 
or cleanup man -- she never returned it. 

Q And this isthe lady that came in with 
the car? 
A Yes. 


Q Ard she had a boyfriend with her? 
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Yes. 

Q And there was no problem with her car? 

Right. 

Q What was the problem again? 
A It was always being towed. It had problems 
starting and overheating. 

Q This is what she told you? 

Yes. And some other defects. 

Q And she came up to you; is that correct? 

Yes, she cameto me because I -- 

Q What did she say to you about her problem 
with her car? 
A She said she is sick and tieed of the car, 
she wants us cto take it back. 

I said, sorry, we can'ttake it back. We sold 
you the car. ; 
Q This is a car she bought from you? 

Yes. 

Q I see. 
A And that we couldn't take the car back and 
she got very irate. 

Q She got very irate? 


And then what happened? 


Then she took a screwdriver off the desk and 
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tried to kill me. 

Q Where was the boyfriend at this ne? 
A Sitting on the chair melancholy. 

Q She came at you and tried to stab you; 
is that correct? 


A Yes, in the throat. 


Q Of course, youreported this to the police? 


No. 

You didn't report this to the police? 

No. 

Q After she tried to stab you with the 
knife -- excuse me, the screwdriver, what happened? 
A Joe took the screwdriver away from her. 

Q Joe took the screwdriver away from her? 

Yes. 

Did Joe call up the police? 

No, 

Q I see, 

Then what occurred? 

A Then we sat her down and talked and we forgot 
about the fifty-fifty deal, you know. And we 

just wanted to get rid of her and so we were 
repairing the car, 


Q So pu made friends after the stabbing, 
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the attempted dabbing incident? 
A Sure. 
Q Bygones were bygones? 
A If I made her pay she might come back. 
Q And nobody at Exclugive Motors reported 
the incident? 
A No. We can't report every fight we have. 


Q What is the name of this lady, excuse me? 


A I don't recall her nane. 
Q Do you have the card t>ere? 
A Yes. Her name is not on the card. 
Q Can I see that, please? 
A Yes, 


Q This is a 1971 Oldsmobile 442, right? 
A Yes. 

Q If you chec’ your records, could you find 
out who this car was registered to? 
A Of course, 

Q All right. 

Would you check that, please. 

THE WITNESS: Excuse me, your Honor, can 
I have a scratch pad? 


THE COURT: Yes. Give him a sheet of 


paper. 
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THE WITNESS: Do you have the paper there, 
the Time and Material Report? 
On the top of that you will find a three 
numbered code for a stock code. 
Q Here, you take a look at it and take the 
information you need. 
(handed to the witness) 
Q Okay. 
No question in your mind this took place 
from approximately 1 p.m. all the way through to 
6 pm; is that correct? 
A She was there most of the day while we were 
repairing the car. She wouldn't leave. 
Q It started at l.p.m.; is that correct? 
A Approximately. 
Q And it lasted for at least how long? 
A "Til about five-thirty, six. 
Q No question in your mind that's how long 
it took? 
A No question. I didn't want to talk to her! 
She kept wanting to talk to me and talk to me. I 
just walked away from her. 
Q This is a four and a half hour period? 


It started out as an ordeal and ended up as an 
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amicable arrangement? 


Q And if we found out the names of these 
people, they would be able to verify the story 
you're giving us? 

A Yes, sure, yes. 
MR. APPLEBY: One moment, if your Honor 
please. 
THE COURT: Sure. 


Q And there is no doubt in your mind from 


one o'clock to two-ten p.m. you were engaged in 


this incident with this woman and ths man? 
A From what? 

Q From one o'clock to two-ten p.m., April 
21st -- 

MR. KLEIN: May, May. 

Q May 21, 1975? 
A Ih not sure it's two-ten p.m. It could have 
happened two-thirty p.m. I said after lunch. 

Q Oh, this incident could have happened 
after two-thirty? 


A Yeah. 
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Q I see. 

It might have happened after three o' -ock? 
A No, no later than that. We started working 
eon her car somewhere between two and two-thirty. 

Q How far is Flatbush Avenue and Wigthrop 
Stree= from Exclusive Motors? 
A About fifteen minutes one way. 

Q So this incident very well could have 
happened after two-ten p.m.? 
A No. We repaired her car after two o'clock. 
We started working on her car about two, two- 
thirty. When she tried to kill me it was right 
after lunch. I had lunch about twelve, twelve- 
thirty. 

Q When did the assault incident take place? 

One, one-thirty. 
Q One, one-thirty? 
A Somewhere after lunch, somewhere between one- 
thirty -- twelve-thirty and one-thirty, quarter to 


two. I can't pinpoint the time. 


Q Sometimes do you eat your lunch after 


two-thirty? 
A Never. 


Q Never in your Life? 
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A No. As a matter of fact, I watch the clock. 
When it hits twelve o'clock, I am out. 

Q You're religious about that? 

Yes. And there is u reason for that. 


Because everybody goes to lunch at twelve and 


there is no reason for me to go out when somebody 


comes back. It's overlapping. 


Q I thought you have a sandwich in pur 


Your lunch is a tan-minute proposition? 


My mechanics and cleanup men get a half 


Q I understand that. 
But you basicaily take your lunch in 
minutes? 
a i take my lunch, eat it, it cakes me 
minutes to get it. 
Q Do you watch your clock to see when your 
lumch hour is coming up? 
A Believe it or not, I do. 


Believe it or not. 


A-$249 
Meltzer - Recross 

So these are ten-minute lunches? 

A I don't gobble it down; ten minutes, twenty 
minutes. 

Q There is no question you have this ten- 
minute quick sandwich lumches between twelve and 
one o'clock? 

A Once in awhile I cheat, I 
an hour, forty-five ninutes. 

Q You might take a half a sandwich 
during the wrning? 
A lo. ; 

Q jever in the morning? 

No. 

Q Sometimes possibly in the afternoon you 


may have that sandwich, late in the afternoon? 


A Three meals a day I eat out. My refrigerator 


isn't turned on. I am divorced. 

Q I’m talking about the times you et. 
A I come in about a quarter to eight and go to 
the restaurant and at eight-thirty I open up. 
And twelve o'clock I eat. And after work I go to 
a@ restaurant and eat. I eat in the restaurants 
all the time. 


Q Not at work? 
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At night I eat in restaurants all the time. 
Q But at work you eat at work? 


A My lunch meal is at work. My breakfast meal, 


of course, is before I go into work and my dinner 


meal is when I get ott of work. 
Q Your lunch meal is at a specific time, 
your lunch meal? 
A Yes. 
Q And that's tow pu remember this incident 
with this lady occurred 1 P.M. approximately? 
A It could have been a quarter to one and it 
could have been a quarter after one and I know 
I ate lunch about twelve o'clock and within an 
hour it was up. 
Q You ate lunch at twelve o'clock? 
AS a matter of fact --’ 
Q Can I just ask you a question -- 
MR. KLEIN: Why not permit him to answer? 
THE COURT: Permit him to answer. 
A AS a matter of fact, it could have been closer 
to twelve-thirty because if I recall, I was in 
the process of eating my sandwich when she came 
into my office. 


Q The sandwich came inb your office? 
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MR. KLEIN: The women came into 
office. 

THE COURT: You're beginnig- to repeat 

yourself. 

MR. APPLEBY: I didn't hear the answer, 
your Honor. 

THE COURT: He Says he soes out and 
brings his sandwich back md has his sandwich 
in the office. It could have been closer to 
twelve-thirty, he said. 

MR. APPLEBY: All fight. 

Just one last question, 

Q Back in 1975, April, who were the employees 

of Exclusive Motors? 

A Me, Joe Setter, Scotty -- I don't know his 

last name. There was a cleanup man by the name of 
Pettway, Pee-t-t-w-a-y, was his last name. I don't 
recall his first name. Mr. Rappaport was the 
principal and there was Mr. Krous, who was the 
principal. 


Q I am talking about the people on the 


Ppremis s. How many people were on the premises during 


1975 as employees? 


A There was myself, Joe Setter, the mechanic, 
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the cleanup man and a salesman. 


Q Who was the mechanic, the cleanup man 

and salesman? 
é The mechanic -- Joe was considered the mechanic. 
The apprentice mechanic was a kid named Scotty, I 
don't knowhis last name. I never took an interest 
in it. And the last name of the cleanup man was 
Pettway. I don't remember his first name. 

And the salesman's name was Herman, 

Q Herman? 

Herman, 

Q You don't remember his last name? 

Salzman, 

9 Herman Salzman? 

Yes, 

Q He lives in Brooklyn? 

No, I don't believe so. 

Q During the period of time you knew MR, 
Setter, you have had a number of conversations, 
Isn't that correct? 

A Sure, 


And you know his voice very well, doit you? 


And you .. 
would be able to recosnize his 
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voice if you heard it? 
A Yas. 
Q Even over a recording device. Isn't 
correct? 
Over a telephone. 
Q Over a telephone? 
Yes. 

MR, APPLEBY: Your HOnor, with your per- 
mission, I would like to play one of the tele- 
phone calls, 

THE COURT: Mr, Klein, I am asking you. 
If you object, I won'c permit it. 

MR. KLEIN: Well, I think this request 
should have been made at the sidebar. If I 
refuse now, it has a detrimental reflection, 

THE COURT: As far as the Court is con- 
cerned, going into these areas at this time 
is not proper, 


MR. APPLEBY: I am willing to make Mr. 


Meltzer my own witness for this purpose. 


THE COURT: I know what you'r e doing, 
but it's not proper. 
MR. APPLEBY: I am willing to make Mr. 


Meltzer my own witness for this purpose. 
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THE COURT: I know what you're doing, but 
it's not proper doing it in this fashion. 

And if Mr. Klein objects I will not permit it. 

And I don't think it's proper. I was 
about to tell you I wasn't going to let you 
do it. 

MR. KLEIN: At this time I would like to 
ask for the withdrawal of a juror and the 
declarationof a mistrial because yesterday 
at the sidebar Mr. Appleby made the same 
application, 

THE COURT: It's a similar application. 

MR. APPLEBY: It wasn't at sidebar, Mr. 
Klein. 

THE COURT: It was done before the jury 
on the last application, too. 

MR. KLEIN: It was? 

MR. APPLEBY: Yes. 

THE COURT: Yes, The policeman was sitting 
right here. 

MR. APPLEBY: May I have a sidebar just 
for a moment, your Honor? 

THE COURT: Denied. 


Anything further? 
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MR. APPLEBY: No further questions, your 
Honor. 
THE COURT: Mr. Klein, you may proceed, 
FURTHER REDIRECT EXAMINATION 
BY MR. KLEIN: 
Q The first words you and I spoke to each 
other were where? 
A Right herc. 


Q Did I ever talk to you outside the court- 


Ever talk to you on a telephone before? 


Or&anybody from my office talk to you? 


Q In person or by telephone or letter or 
anything? 
A No. 

Q And when the detectives came to you 
Palmieri is the name of the man? 
A I don't remember the name. 

Q When the detective came to see you in 
February after we had notified the Government you 


were going to be one of the alibi witnesses, did 
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he ask you specifically about April 17th? 
a Yes, he did. 
Q And then later on when you spoke to 
Joseph Setter on the phone and told him you had a 


visit by the detective, did he -- did you tell him 


he questioned you about Joe Setter's whereabouts on 


April 17th? 
A Would you repeat that? 
Q Did you tell him what the detective 
talked about? 
A Yes, I told him they were down there to in- 
vestigate hin. 
THE COURT: Mr. Klein, I'm sorry to inter- 
rupt you. As a point of information, is it 
a fact that he was put in as an alibi witness 
and didn't know about it? Is that a factor? 
MR. KLEIN: I don't know. As far as I 
am concerned, I have no knowledge. 
THE COURT: That's what it seems to be. 
These people come in and he didn't know up to 
then and you must have given the Government 
the name prior to that time? 
MR, KLEIN: Yes. MR. Setter said, "I 


was working in the place on the 17th, you can 
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Prove it by asking my boss." 
THE : But you gavehis name prior? 
Yes, 
T : And he didn't know you had 
given hts name? 
MR. KLEIN: I never spoke to him before. 
THE COURT: But from the facts here, 
man didn't know you had given his name? 
MR. KLEL: Probably not. 
THE COURT: Yes. That what it seems to be. 
Q Didyou tell Mr, Setter what the detectives 
had spoken about? 
A Yes, I told him they asked questions about 
the 17th of April. 
Q What did Mr. Setter Say to you? 
A He said, "Don't worry about it. They are just 
investigating something," 
Q He never told you he is under indictment 
or anything? 
A No. 
Q HOw, you're talkine about April 24th and 
you're talking about this car with the axle. Mr, 
Setter was working on the axle, the half day job 


or something? 
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Yeah. 

Q Ab. ut -- 

Two axles, 

You didn’t see him put the shocks on? 

No. 

Q ls that the only car Mr. Setter worked 
on on that day? 

A No, of course not, 

Q So when you didn't see him working on 
the shocks of the car it's possibiy .e was workitg 
on another car? 

A According to the re.ords he did work on the 
other cars. 

Q He did work on other cars then? 

Yes, he did, 

Q Tell us, for instance, vhat other car 
he was working on? 
A A 1971 Ford van he worked on, There was a 


1971 MUstang he worked on. There was a'71 Mercury 


that he didn't work on, the mechanic worked on it 


by himself. 
There was a '69 Cadillac sedan he didn't work 
on; the mechanic worked on it by himself. And 


then there was this '72 Eldorado that he and the 
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mechanic worked on. 
There were three cars that day they worked on. 
Q Is it posgible on that particular day 
he could have been out of your sight and off the 
premises for a period of time witheus you kaowing 
about it? 
A It's a possibility. 
Q And that is different from the other day, 


April 17th where the Mercedes Benz sticks out in 


your mind? 
A No doubt; no way he left the premises on that 
day. 

Q Did you bring some other records here? 


A Yes, I did. 
MR. APPLEBY: Mr. Klein, there is an en- 
velope there. 


g Do all these papers pertain to the Mercedes? 


MR. KLEIN: May I offer this for identifica- 


THE COURT: Sure. 


Mark it. 


THE CLERK: The whole thing? 


MR. KLEIN: Yes, the whole envelope. 
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THE COURT: One envelope and contents 
marked Defendant's Exhibit D. 
THE CLERK: Is this one of your office 
records? 


THE WITNESS: Yes. 


MR KLEIN: PUt it on the back of the 


envelope. 

THE CLERK: No, I will use a tag. 

I don't want to mess the envelope up. He can 

always take the tag off. 

(So marked.) 

Q I show you Defendant's Exhibit D for 
identification and ask you first, is this envelope 
a regular record kept in the regular course of 
business of Exclusive Motors? 

A Yes. This is a normal stock envelope that 
records the time the car is purchased, the inspec- 
tion date and the time the car is sold and the 
personthe car is sold to. 

In this envelope we keep the bill of sales, 
warranties, mileage statement and anything per- 
taining to the automcebile. 

Q Does that indicate -- this refers to 


the Mercedes? 


A-s3l 

57 Meltzer- Redirect 
A Yes. 

Q Does that indicate the date the Mercedes 
was purchased by Exclusive Meteors? 
A Yes. 

Q What date did you acquire it? 

11/15/74. 

Q Does it also indicate on there the date 
that the Mercedes was sold? 
A Yes. 

Q And what date was it sold? 

February 5, ‘75. 

Q low, you testified yesterday that on April 


17, 1975, that car was in the shop and wrk was 


being done on it that took two and a half days? 


A Yes. 

Q Who owned the car at the time? Did you 
own the car at the time? 
A Mr. Steve Schlisser owned the car, 
S-c-h-l-i-s-s-e-r. 

Q Was he theman you had sold the car to 
in February of ‘75? 
A Yes. 

Q How long is your warranty good for? 


This particular car, th- -arranty was good 
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for thirty davs. 

Q Now, when the repairs came in, it was 
beyond the warranty period, wasn't it? 
A Yes. 

Q And were you making those repairs under 
the warranty or a separate charge? 
A No charge. 

Q You were doing it beyond the warranty 
period? 
A Yes. 

Q Any particular reason for it? 
A We wanted to be a good Joe; that's it. We 
were doing the warranty for th e man because he had 
a lot cf problems with the car ever since he bought 
it and it just had to be done. The car wouldn't 
function properly without this kind of work. 

Q Did he as’ for his money back? 
s Certainly did. I guess that's the reason we 
did the work, becauee he insisted if the car 
could't be repaired properly he was going to go to 
Consumer Affairs and de a job on us. 


Q So you did the work for him? 


And that's the particular reason the 
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repairs on that car stand out in your mind? 
THE COURT: What kind of akar was it? 
THE WITNESS: A 1968 MErcedes Benz. 
THE COURT: I see, 
What price was it selling for? 


THE WITNESS: It sold for $3400 plus 


THE COURT: I see. 

Q In this envelope -- yesterday Judge Bramwell 
asked you to bring certain documents pertaining to 
this car. What was this yellow paper in the en- 
velope? 

A This is a bill of sale. 

Q A copy, you mean? 

A A copyéf the bill of sale. He has 
Original. 

Q This is the bill of sale from Exclusive 

Motors to Mr. Schlisser? 
A Yes. 
Q He has the original? 


Yes. 


Q NOw, what is this paper, this orange one? 


A This is the 30-day guarantee; 30-day or one 


thousand miles, fifty-fiftry. 
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Q NOw, what is this document? 
A This is the mileage statement from the autom- 
bile dealer we purchased the car from. 

Q And what is the date of that? 

November 15, '74, 

Q And what is the other one I am handing you? 


A This is the mileage statement of the car that 


was sold to Mr. Steve Schlisser on February 5th. 


Q What was the mileage on that car when 
you received it? 
A The mileage on the car when we received it 
34 ,338.7. 
THE COURT: 54,0007 
WITNESS: Yes. 
COURT: Is that actual mileage? 
WITNESS: Yes. 
COURT: That was actual mileage? 
WITNESS: Yes. 
HE COURT: That car hadn't been used 
much, had it? 
THE WITNESS: Not at all. That is why 
he paid so much for it. 
THE COURT: He paid so much for it? 


THE WITNESS: A ‘68 Mercedes, $3400. 
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THE COURT: I see. 


You said 54,000 when he bought it? 


MR. KLEIN: You say that's much mileage, 
your HOnor? 
THE COURT: Not on a '68 car, definitely 


not. That's not mileage on a car, period. 


That's what he told you. That's why he got 


that kind of a price for it. 

Q Did Judge Bramwell ‘also ask yu if you 
had a purchase record or gales record of this car? 
A 

Do you have duplicates there? 
I have duplicates. 
THE COURT: I think he told us everything. 

He told us when it was bought and whenit was 

sold, 

Q What is this piece of paper? 

A This is a purchase record. It indicates whom 

we purchased the car from, serial number and mileage. 
Q Other cars onthat sheet? 
Yes, 


Q This is taken from a book? 
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Q HOw about the page underneath it? 
A It's a sales record. This indicates to whom 
and when we sold the car. 
Q Together with other cars? 
Yes. 


Q These are normal business records, right? 


HE COURT: It wasn't that you were just 
making the first delivery, this was actual 
repairs? 

THE WITNESS: Yes, that's right. I stated 
that yesterday. 

THE COURT: You stated delivery. 

THE WITNESS: No. This is 8:30 in the 
morning. 


Q Would you please put those in the brown 


envelope they came in sow can keep them together. 


Mr. Meltzer, that incident with the lady, was 
the gentleman her common-law husband who was with 
her, if you know? 

A They lived together, I don't know if they 
were legally married. 
THE COURT: What does this have to do 


with anything? 
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MR. KLEIN: This is on the May 2lst, 


I believe. 

THE COURT: I said what does this have 
to do with anything, the relationship of the 
people? What does this have to do with any- 
thing? 

MR. KLEIY: She came with someone. 

THE COURT: She came in and the man sat 
there; nothing wrong with that. 

Q Now, did you repair the lady's car? 

Yes. 

Q And do you recall this lady going to the 
Consumer Affairs Bureau and suing you? 

A I believe she did. 

Q And were you required then to repair her 
car for free? Was it settled? Was the matter 
disposed of? 

A It escapes me. i don't remember. 

Q You remember this is the lady? 

Yes, I remember almost getting killed. 

MR. KLEIN: No further questions, your 
Honor, 

MR. APPLEBY: Just a few questions. 


THE COURT: Yes, make it short. No sense 
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going all over it. 

MR. APPLEBY: Yes, your Honor. 

FURTHER RECROSS-EXAMLAATION 
BY MR. APPLEBY: 

Q Mr. Meltzer, there has been testimony that 
a New York dealer's registration number 42852 was 
seen being driven by Mr. Setter and being driven to 
hts resid-nce. Would you check vour records to see 
whether you had those dealers’ plates in April 1975. 

The other question I want to ask you is -- 

THE COURT: Do you have any idea whether 
that would be one of the plates for Exclusive 
Motors? 

THE WITNESS: That is a possibility. 

There are three, four, five sets of plates. 

I don't recall the numbers of then. 

THE COURT: Okay. 

Q One other thing, any of the same employees 
now employed at Exclusive Motors that were employed 
there on April 17, 19757 
A Me. 


Q You're the only one? 


It's been a complete turnover? 
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Yes. 

Q Can you tell us thefull name of any 
employee other than yourself and Joseph Setter who 
was employed there on April 17, 19757 
A Whoever Scotty is. 

Q Whoever Scotty is? 

THE COURT: He doesn't know any full name. 

Q The last question: 

Do I understand you correctly, in the Mercedes 
Benz you did the work on the car two and a half days 
--excuse me, for two and a half days and sometime 
subsequent to the time that the warranty ran out? 
A Could you repeat that, please? 

Q The warranty on the Mercedes ran out at 
a certain time. Isn't that right? 

A Yes. 

Q And afte that period of time you did 
two and a half days work on it; is that right? 
A Yes. 

Q Whereas, you were under no obligation 
to do so? 

A Yes. 
Q You felt it was your moral obligation? 


Right. 
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The car was a headache to me. I think he 
put a lot of money into the car himself. 
Q You did it basically because you wanted 
to be a nice guy? 
A We do it occasionally. 
MR, APPLEBY: No further questions, 
THE COURT: Mr. Klein. 
MR. KLEIN: Two questions. 
FURTHER REDIRECT EXAMINA TION 
BY MR. KLEIN: 
Q The parts hed to be Ordered for the 
Mercedes Benz? 
A Yes, they did. 


Q HOw longdid it take for the parts to come 


It took anywheres from a week to two weeks. 

Q And was Mr. Setter on vacation at any 
time when the parts came in? Do you know? 
A Mr. Setter was on vacation the beginning of 
April. 

Q What I am Suggesting is, Mr. Schlisser, 
whatever the -- whoever got the Mercedes, Mr. 
Schlisser, if he brought the car in for repair 


earlier the parts were ordered? 


EXCERPTS FROM TRIAL TESTIMONY - DEBRA PERNICE 
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DEBRA PERNICE, 
DIRECT EXAMINATION 
BY MR. KLETDI: 
Q What is your name? 
Debra Pernice, 
Do you know Joseph Setter? 
do. 
Debra, what is your birthdate? 
23th. . 


8th? 


you engaged to be married to Mr, 


Setter? 
1975, did you see Mr, Setter? 


And how long a period of time, continuous 
period of time, had you been in Mr. Setter'’s company 
up to and beyond, from when before and to when 
afterwards? 

A From around nine o'clock to one in the morning. 
Q Wine o'clock of what day? 
April 238th. 


Q Were you with him on the 27th? 
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A During the day. 

Q Debra, please pardon me for being pre- 
sumptuous, I have to represent Mr. Setter. 


Do you live with Mr. Setter? 


Q And did you live with him on the evening 
of April 27, 1975? 
a Yes, ves. 


Q And what time did he come home that night? 


A Excuse me? ? 
) What time didhe come home that night? 
A It was right after work. 


THE COURT: You have to keep your voice 
up. \ 
A After work. 
Q About what time? 
A Six. 


Q And did you stayin the house on the 27th? 


A Yes. 


Q And did vou get up in the morning on 


the 238th? 
A Yes. 
Q And did he stay in the house all day 


during the day or did he go somewheres? Was there 
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any part of the day he wasn‘t with you on the 28th? 
A No. 


: Q Do you recall what day of the week it 


was, if you recall? 
A I think maybe it might have been Tuesday or 
a Monday? 

Q Now, did vou do anything in particular 
to celebrate your birthday with Mr. Setter? 
A Yes. 

Q And who did it? In whose company? Just 


the two of you? 


A The two of us went to dinner. 
} Q What time did you go ro dinner? . 
a Around nine o'clock, 
) Where did yougo to dinner? 
A Cookv’s Restaurant on Flatbush Avemie and 
Avenue U. 
C How long, fror wher to when did you have 


dinner at Cooky's? 


A From nine to about eleven. 
Q At night. 
A Yes. 
Q And is there a moving picture theatre in 


that vicinity or sext to Cooky's? 
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Yes,there is. 
Q There is? 
Yes. 
Q Do you recall the name of the picture 
that was playing that night? 
A Yes, Earthquake. 
Q Why do you smile and shake your head? 
A Because the restaurant was trembling from 
the movie. 
MR. APPLEBY: I'm sorry, I didnt' hear 
that answer. 
THE COURT: The restaurant was trembling 
the movie. 
MR. KLEIN: Would you take judicial 
notice, your Honor, about the fact that there 


was special sound effects at that picture? 


THE COURT: NO, I will not take judicial 


notice of anythingwth respect to that. 
How can I say that? 

MR. KLEIN: I thought it was fairly common 
knowledge with respect to the movie. 

THE COURT: You mean when there is a movie 
and there is an earthquake picture and the 


premises next door shake? 
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MR KLEIN: Thev advertise a particular 
sound vibration. 


THE COURT. I don't know anything about 


.MR. KLEIN: I didn't see the picture, 
either, your Honor. 

THE DEFENDANT: Mr. Klein. 

THE COURT: Where did you get vour in- 
fermation from? 

MR. KLEIN: The newspaper or advectise- 
ments. I didn't see the picture. 

THE COURT: I didn'thear anything about 
it. You're telling me and she can tell us 
and we will accept it. 

MR. KLEIN: Excuse me a minute, your Honor. 

(Mr. Klein and the defendant confer 
with wach otherout of the hearing of the 


court reporter.) 


Q This was at Kings Plaza Shopping Mall? 


Yes. 

Q And where is the moving picture theatre 
in connection with the restaurant? 
A I believe it's directly above. 


Q The moving picture theatre is directly 
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above? 
A Around that a~ea, yes. 
Q And the restaurant is (n the lower level? 
Yes, 
Q And then what time did you leave the 
restaurant? 
A Around eleven. 
Q And where did you 20? 


To my mother's house. 


Q And what is pur mother's name? 


Jean Saccende. 


7” T oT 


THE COURT REPORTER: Would you spell that, 


wTrire 
WITNESS: 


S-a-c-c-e-n-d-e. 
COURT: S-a-z-z-e-n-d-e? 
WITNESS:  ouble "C”. 
COURT: Double ‘'C''? 

HE WITNESS: Yes. 

Where does she live? 


33rd Street and Avenue PF. 


In Brooklyn? 


Anyon e else there? 


k~o rE 
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Q ‘Who was there? 


My mother's friend, Rita Small. 


Q And so now there were four of you there, 


Mr. Setter as well? 
A es. 

Q What did ypu do there? 
A My mother had a cake for me. We drank. Joe 
got sick and we spoke and then around one o'clock 
we went home. 

Q 


Now, during the day before you went to 


the restaurant were you and Mr. Setter home all 


believe he was at work 
to see him and then the rest of 
home. 
Were you in the house 
I was, 


Did you have any visitors that 


Were youthere at all times when Mr. Setter 
was there? 


A 


I have no further questions, 
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your Honor. 
THE COURT: Cross-examination, Mr. Appleby. 
CROSS-EXAMINAT ION 
BY MR. APPLEBY: 
Q Miss Pernice, you live with Mr. Setter -- 
you've lived with Mr. Setter? 
A Yes, I do. 


Q Om April 28th? 


Q 

Yes. 

Q And vou Livedin that -- you occupied the 
entire house with him? 

A Yes. 

We oecupy the upstairs. His mother and- father 
occupy the downstairs. 

Q Your quarters were on the top floor and 
his parents’ quarters were on the bottom floor, Is 
that correct? 

A Yes. 

Q And where was yours and Mr. Setter's bed- 
room? 

A Toward the back. 


9 Toward the rear of the house? 
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A Toward the rear of the house. 
Q Describe the house for us just a little 
bit, for us, the physical layout. 
A. Well, there is a kitchen area and dining erea. 
Q How is the kitchen area in relation to 
the dining area? 
A The kitchen area is sere. 
Q You come inthe door? 
You come in the door. 
Q Where is the kithhen? 


What is on the right? 


A The kitchen. : dining area 
and then the living room. 
Where is the kitchen area in relation 


n and the dining room? 


You walk in a little path and you're in there. 


In the war, towards the rear? 


you hear Detective Copeland's testimony? 


don't know Detective Copeland? 


don't recognize this man? 
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Q Detective Copeland testified -- he 
described your house as well and he said there was 
a rear bedroom. Is there also a closet in that 
bedroom? 
A Yes. 

Q Where is the closet in the bedroom? 

There are more than one cloeet. 

Q I see. 

Tell us where each of those closets are. 


One to the right -- 


Q It's not important. Strike it out. 


Is there a closet which contains a file 
cabinet? 
A Yes. 
Q And how many drawers does that file 
cabinet have? 
A I don't know, 
Q Have you ever seen the file cabinet? 
Yes, I have. 


Q Three or four drawers? 


ordinary steel file cabinet? 


And whose belongings are inthis file cabinet? 


A- So 
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Both mine and Joe's. 
Q I see. 
Where did you put your belongings, which 
drawer? 
A I don't know. I didn't put thm in. Joe -- 
I asked him to put them away for me. I don't 
know which drawer he put then in. 
MR. APPLEBY: Would you please read back 
the last answer, Mr. Reporter. 
THE COURT: Read it back. 
(The Court Reporter reads back the re- 
quested portion.) 


THE COURT: Try to keep your voice up 


because you're dropping your voice and some 


of the jucors may not even hear you. 
THE WITNESS: I am a little nervous. 
THE COURT: I'm sorry? 
THE WITNESS: I am a little nervous. 
THE COURT: I am sure you are. 
Q Miss Pernice, what belongings of yours 
are in the file cabinet? 
A I had diet pills that were pr scribed from 
my doctor and a sedative that was prescribed fron 


my doctor and a. laxative. 
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Q And you did not -- from time to time 
you need these pills for medical purposes. Is 
that correct? 
A Yes. 
Q Do you aver go to that cabinet yourself 
to get those pills? 
A On occasion. 
You do? Joe wouldn't get it for you? 
asked him to; yes, he would. 
Joe on occasion would get those pills 
for you? 
a Yes, Joe ges it for me. 


Most of the time he gets it for you? 


Do you have any other belongings in te 
file cabinet? 


A No. 


Q That's the only ching of yours that's in 


the file cabinet? 
A Yes. 
Q Do you know what else is in the file 
cabinet? 
A No. 


Well, in what drawer are the pills that 
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you need? 
A Top drawer. 

Q The top drawer? 

I believe. I am not really sure. 

Q You're not really sure which drawer they 
are iz? 
A No. 

Q How often do you go irt the cabinet to 
get these pills? 
A + io not no longer take them so -- could you 
repeat the question? 

Q Yes. 


MR, APPLEBY: Mr. Reporter. 


(The Court Reporter reads the requested 


portion.) 
Not very often. Maybe once or twice I have 
there myself. 

MR. APPLEBY: Your Honor, I wonder if I 
can get the question. I forgot my own ques- 
tion and I don’t know what that answer was 
in response to, 

THE COURT: How often she went into the 
file cabinet. 


Q Not very often? 


Pernice - cross 
No, not very often. 
Q Are you still continuing to go to the 
cabinet? Is that corrrect? 
I have no use to. Ino longer use these pills. 
Q I see, 
When did you stop taking these pills? 
Six months ago, whatever. 
Q Those pills still there? 
NO, 


Q You stopped taking these pills approxi- 


mately six months ago? 


A 


I don't know if its approximate. Around then. 
Q Well, six months ago would be what? 
MR. KLEIN: No-vember. 


Q November of 1975, is that approximately 


right, in the winter? 


A 


I am not sure. 


Q Well, let's go back to July of 1975, 


specifically July 3, 1975. 


I assume that's almost, almost a year ago? 


Yes. 


Q At that time you were going to the file 


cabinet? 


A 


I told you, I only went to the file cabinet only 
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once or twice myself. 
Q Only once or twice? 
Yes. 


Q Well, one of these occasions occurred on 


or about July 19752 


A Pardon me? 
Q Did one of these occasions occur in July 
of 1975 or thereabouts? 
A I don't recall when it was. 
Q Well, it was before -- it was prior to 
about six months 4g0o- Isn't that correct? 
A Yes. 
Q When did you first purchase the pills? 
A I have been -- I was on medication long before 
I met Joe, sol kept getting the prescriptions every 
two weeks. 
Q When did you move into Joe Setter's house? 
A year and a haif ago. 


Q So that would be approximately March 1975? 


And when you first moved in -- 
THE COURT: No. That would be probably 
November of 1974. 


MR. APPLEBY: Is that right? Excuse me. 
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THE COURT: November, December ‘74. 


That's what you're talking about. It's not 
al 


a 


marked. 7 
It's November or December. 
THE WITNESS: Then it wasn't a year and 

a half, it was less than that. 

Q Try to recall approximately when you 
move 4nto the house? 

A May of ‘75. 

Q May of 

It was ‘75. 

Q And at that time vou were taking these 
pills? 5 
A Yes, I was. 

Q And from time to time you would have to 
so to that file cabinet to get those pills? 

é. I told you, I only went to the file cabinet 
once or twice, 
THE COURT: Mr. Appleby, I hate to inter- 
rupt you. 
MR. APPLEBY: All right. 
THE COURT: These pills were given to 
you by the doctor, What was the medical 


instructiva‘: What did the doctor state to you 
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as to how often you were to take the pills? 

THE WITNESS: The diet pills, three times 
a day; and the sedatives twice, He didnt 
say how many times. It just said take two. 

THE COURT: Take two how often? 

THE WITNESS: It didn't say how often. 

THE COURT: It's when you need them, you 
take two? 

THE WITNESS: Yes. 

THE GOURT: That I can understand, 

The diet pills you take if you want to 
take them? 

THE WITNESS: If I wanted to take them. 

THE COURT: All right. 

You may continue. 


Q So you vent to this cabinet just a couple 


of times; is that correct? 


A 


cab 


Yes, 


Q Tell us everything you saw in that file 


tek, please, 


Files, papers; that's it mostly, and pills. 
MR. KLEIN: I didn't hear the last of the 
answer, your Honor. 


THE COURT: Files, papers and pills. 
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Q Miss Pernice, did you ever see a white 
substance in that file cabinet? 
A No, I never did. 


Q You're absolutely positive of that? 


I'm absolutely positive. 


Q Do you recall ever going to the file 
cabinet in approximately July 1975? 
A No, I don't. 

Q Have you ever seen cocaine in your life? 

Yes, I have seen cocaine. 

Q Where have you seen it? 

Where have I seen it? 

From people that I know I have seen it, that 
I used to know. 


Q These are at parties? 


Q These people at these parties would in- 
gest cocaine? 
A Ingest? 
Q Ingest cocaine in some form or another? 
Yes. 
Q Did you on occasion take cocaine? 
Yes. 


Q Did Joe Setter on occasion take cocaine? 
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Not to my recollection, nc. 
Q Was he at these parties with you? 
No. 
This is before I knew hin. 
Q I see. 
So the only time you saw cocaine is at parties 
friends of yours before vou met Joe Setter? 
Yes. 
Q But you have taken cocaine? 


Yes, I have tried it. 


Q When did you stop taking cocaine? 


A Avproximately two years ago. 1 don't indulge 


in any drugs. 
Q YOU don't take any drugs at the moment: 
No. 
Q And since you met Joe Setter you have 
never seen cocaine? 
A No, 
Q You posit.ve of that? 
Positive, 
MR. APPLEBY: One moment, if your Honor 
please. 
THE COURT: Sure. 


(A pause) 
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MR. APPLEBY: Thank you. 
Now, Miss Pernice -- 
THE COURT’: One moment, Mr. Appleby. 
MR. APPLEBY: Yes, your HOnor. 
(Whereupon, the Court makes a telephone 
from the courtroom telephone.) 
THE COURT: Forgive me, please, I had to 
that call. 
Q Miss Pernice, did you say you moved into 
the house approximately May of 1975? 
A Around there. 
Q Could it have been before or after or 
what? 


A It could have been before. 


Q It could have been before, but you're not 


Does Mr. Setter own a cat, incidentally? 
he does. 


A Siamese cat? 


What kind of cat? 
Persian and domestic. 


Q Now, just to let me get a clear idea of 
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this house, Mr. Setter's parents live in the same 
house. Ist't that correct? 
A Yes, it is. 

Q Do they live on the- ground floor or 
do they live beneath the ground floor -- I mean-- 
well, let me ask you this -- 

THE COURT: You mean street level? 
MR. APPLEBY: Yes, that's what I mean, 

street level. 
A Like a basement apartment. They live in like 
a basement apartment. 

Q And you and Mr. Setter live in like the 
street level? 
A Yes. 

Q I see, 

Does Mr. Setter own a terry cloth robe? 

Yes, 

Q Do you recall what color it is, in- 
cidentally? 
Aa Yellow. 

Q Now, you were aware, of course, when the 
indictment in this case came down, weren't you -- 
strike that. 


Miss Pernice, let me ask you this: There 
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came a time when you went to Cooky's Restaurant. 
Isn't that correct? 
4 Yes. 

Q And you left that approximatelyvhat time? 

Around eleven. 

Q You left for Cooky's around eleven? 


MR. KLEIN: LeftCooky's at eleven. 


r 
“ 


Tt'm sorry. I'm talking abouf when you 


left Mr. Setter's residence to go to Cooky's. 
A Around nine. 

Q Around nine o'clock? 

Yes. 

Q Any doubt in your mind it was nine 
o'clock? 

A No doubt. 

Q And you got to Cooky’s at approximately what 
time? 

A Not lon; after nine, because it's not far from 
our home. 

Q And approximately how long is it --how 
long does it take to go from your house to Ceoky's? 
A Five to ten minutes. 

Q What kind of restaurant is Cooky's, in- 


cidentally? 
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Do you mean what type of food? 
Q Is it a fast food place or fancy 
restaurant? 
A It's a ~- like steak, steak and brew. 
Q It's a chain type restaurant? 


Excuse me? 


Q It's one of these chain type restaurants? 


There are a number of Ccoky's at various locations 
in New York? 
A Yes. 

Q And approximately how long do you stay 
at Cooky's and eat? 
A A couple of hours. 

Q A couple of hours. 

And then approximately whattime did you leave 
Cooky's? 
A Around eleven. 

Q And you then went to Miss Kennedy's house. 
Is that correct? 
A Miss Saccende’s, yes; that's correct. 

Q And approximately what time did you 
arcive there? 
a Between eleven and eleven-thirty. 


Q So it is possible that you could have 


A- 589 


93 Pernice - cross 

gotten there at eleven-thirty? 

A Gotten where? 
Q To Miss Saccende’s house at eleven- 

thirty? 

A I would say a little before eleven-thirty. 
Q What makes you so sure it's closer to 

eleven-chirty? 

A Because it doesn't i «<e that long to get from 

Cooky's to my mother's house. 
Q And you remember specifically leaving 


Cooky's at eleven? 


Q And how do you recall leaving Cooky's at 
eleven? 
A Because I had a watch on. 


Q I see. 


And you recall as you sit here in this court- 


room today, you remember looking at vour watch when 
you left Cook;''s? 
A I look at my watch all the time, yes. Yes, 
I recall looking at my watch. 

Q And you specifically remember looking at 
your watch at eleven p.m. when you leftCooky's? 


A I looked at it before eleven p.m. and we were 
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through with dinner. 

Q And ya: specifically remember doing that? 

A ves, I do. 

Q Wow, are you aware of the testimony that 
the agents left Mr. Setter's residence on the 28th-- 
I'm telling you the agents left Mr. Setter's resi- 
dence on the 28th approximately eleven-fifteen 
they ended their surv:illance? Are you aware of 


that testimony? 


A That the agents testified to? 
Q Yes. 
A I am not aware of anything they testified. 


I never neard anything. 
Q I see. 


Are you living with Mr. Setter right now? 


A Yes, I an 

Q Have you discussed the case during this 
trial? 
A Yes. 

Q Has Mr. Secter informed you of the 


testimony that has gone on at the trial? 
A Yes. 


THE COURT: That wouldn't mean she knows 


any specific points. 
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Q Have you discussed Mr. Setter'e alibi 
defense with him? 
A No, I haven't. 

THE COURT: It's her testimony we are 
talking about. Don't put it that way. 

Have you discussed her testimony with 

that's what? 

THE WITNESS: What does he mean? 

THE COURT: He means, have you discussed 

testinony with Mr. Setter? 

WITNESS: No, I haven't. 

THE COURT: You have spoken wtth him? 

THE WITNESS: Yes, I have spoken to him 
about the case. 

THE COURT: Yor’ have spoken to him about 
what you are going to say? 

THE WITNESS: ‘hy should I speak to hin 
about what I am going to say? 

THE COURT: You know it anyway? 


THE WITNESS: Yes. 


THE COURT: I'm sorry, I'm very sorry. 


Q Were you aware that Mr. Setter was trying 
‘to line up alibi witnesses for himself? 


MR. KLEIN: I object to that. 
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THE COURT: Please, objection sustained. 
You're asking a specific question. 
MR. APPLEBY: All right. 
Q Did Mr. Setter ever tell you he was looking 
for alibi witnesses? 
MR. KLEIN: Again, your Honor. 
THE COURT: That's objectionable, please. 
If you haven t got anything else to say, that's 
it. 
MR. APPLEBY: May I have a moment, your 
Honor? 
THE COURT: Surely. 
(A pause) 
MR. APPLEBY: Thank you very much, Miss 
Pernice. 
THE COURT: Wait. 
Do you have anything? 
MR. KLEIN: Yes, sir. 
THE COURT: All right, Mr. Klein 
REDIRECT EXAMINATION 
BY MR. KLEIN: 
Q Referring to July 3, 1975, did your uncle 
die around that time? 


A Yes, he died a few days before that. 
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That was the day of the burial. 
Q They had the burial when, July 3rd? 
Yes. 
Q And what <-- did you sleep in the house 
on July 2nd, the night of July 2nd? 
a Yes. 
Q And what time did you leave the house to 
go to the funeral on July 3rd? 
A Around eight-thirty. 
Q Did you step out of the house and go? 
Yes, 
Q And did you leave Mr. Setter back in the 
house? 
A Did I leave him in the house? 
Q He was still in the house when you left? 
Yes. 
(Counsel confer with each other out of 
the hearing of the Court Reporcer.) 
THE DEFENDANT: Mr, Klein, 


(Mr. Klein and the defendant confer out 


of the hearing of theCourt Reporter.) 


Q Before you met ?fr. Setter -- excuse me, 
there has been some talk about you being familiar 


with oncaine. You had been at parties with people 
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using it before you met Mr. Setter? 
A Yes. 

Q Before you met Mr. Setter were you & 
methadone patient? 
A Yes. 

Q And for how long have you been or had you 
been a methadone patient? 


A Around four or five years. 


Q And have you completed your methadone 


treatment? 
A Yes, I have. 

Q And are you completely cured of that 
particular addiction that you had? 
A Yes. 

Q And do you know the name of the doctor 
that gave you a trescription for these diet pills 
-- and sedatives or laxatives, whatever they were? 
A Well, for tue diet pills the doctor was Dr. 
Parnez. And the sedatives, it was aelinic, a 
medical clinic. There were all different 
doctors, so ~ don't recall their names. 

Q Did you find that when you went through 
the methadone program ,» when you finished you had 


put on some weight? 
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Yes. 


Q Do you know that in your absence on 


July 3rd agents came to your house and arrested Mr. 


Setter? 
A Do I wnow? 


Yes, I know. 


Q You had been informed of 


Yes. 


Q You weren't thera? 


No, I wasn't. 


Q Do you know now that the pills, that your 


prescription pills that you had in that file cabinet 


are no longer there? Do 

seized by the agents? 
MR. APPLESY: 
pills there as 
As a matter of 
you the report 


Were the pills 


they were. 


And these were 


you know whether they were 


will -stipulate there were 
well. 

fact, if you want, I will 
with reference thereto. 


that were seized your 


prescription pills which 


a doctor prescribed to you? 


A Yes, they were. 
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Q Do you recall when you first met Mr. 


Setter, what month it was? 


A Yes. 
r When? 
A July 24, 1975. 
Q Somthirg is wrong here. 
THE COURT: You have the wrong date, 
July 24, 1975. 
ipa THE WITNESS: ‘lell, this is ‘76. 


THE COURT: We are in ‘76 now. 


*s 
s 


What day are you asking her for? 
MR. KLEIY: When sh: first met Mr. Setter. 
, THE COURT: Yes. Do you recall when you 


tirst met Mr. Setter? 


’ Q If you were iiving with Mr. Setter on 
July 3 -- 
A I'm sorry, January, January 24th. 


Q And how long after that did you -- 
MR. KLEIN: Thank you very ouch, your 
Honor. I appreciate it. 
THE COURT: It's perts<*.v all right. 
I saw she was confused. 


Q And how long after that did you and Mr. 


Setter move in together? 


R~-57) 


101 Pernice - redivect ie 


A- Not long -- well, before I moved in, I was 
there most of the time anyway. 

Q All right. 

Did you meet an officer who testified here 
the other day in the corridor named Mr. Richel? 
A Bob. 

Q Bob Richel? 

Yes. 

Q He introduced hims:.]£ to you? 

A He didn't know who I was. I met him in the 
corridor. 

Q lie didn't know you were Mr. Setter's 
fiancee at the time? 

A No, he didn't. 

Q Did he have a conversation with you? 

Yes. 

Q What did h.- say? 
A He said that he was going tobe a witness and 
I asked him, are you goimeg to be a witness against 
or for. And he said for -- I mean against. And 
I asked him how the trial looked. 

Q Nid he say anything about a scale? 

Yes. 


After I told him who I was, I asked him if 
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he took my scale, which is an antique. 

Q And what did he say? 
A He said yes. I can't remember where he said 
they had it. He recalled the scale and he described 
it to me. 

Q You describe it. What is it? 
A It's around this big (indicating), and that 
high and it's gold. 


Q Is it a.. antique? 


your knowledge, since you know Mr. 
Setter, have you ever known him to deal in narcotics 
of any kind? 
A Never. 

Q Is that closet where the file cabinet is, 
is that cluttered or is it neat? 

A Well, it has clothes -- it's cluttered. 

Q And in the file cabinet, is it Mr.Setter's 
documents and papers and checkbooks and corp rate 
records and everything? 

A Yes. 
MR. KLEIN: I have no further questions, 


your Honor. 


THE COURT: As to that file cabinet, is that 
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cabinet kept locked or is it unlocked at all 
times? 

THE WITNESS: Unlocked. 

THE COURT: It's unlocked? 

THE WITNESS: The file cabinet? 

THE COURT: Yes. 

THE WITNESS: I really don't know if it's 
kept locked or not. 

THE COURT: You don't know if it’s kept 
locked or not? 

THE WITNESS: No. 

THE COURT: The times you went there 
were you able to open it? 

THE WITNESS: There is only one drawer 
that locks. 

THE COURT: There is only one drawer 
that locks? 

'E WITNESS: Yes. When I went there I 

was able to open it. 

THE COURT: For what you wanted? 

THE WITNESS: Right. 

THE COURT: ow, for the one drawer, 


did you have a key? 


THE WITNESS: No, 


k-s5G0 
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THE COURT: Is that one drawer locked 
at all times? 

THE WITNESS: I don't know. 

THE COURT: You don't know? 

THE WITNESS: No. 

THE COURT: But you have gkey for it? 

THE WITNESS: Wo, I don't have a key 
for it. 

BY MR. KLEIN: 

Q Is that one drawer -- tne pills, when 
you wanted to take a pill, on those occasions when 
you wanted to get one of your prescribed pills from 
the cabinet, it was in drawers that weren't locked? 
A Right, yes. 

RECROSS-EXAMINATIDN 
BY “2 APPLEBY: 


Q That was the top drawer? 


And that was unlocked? 


Q When you went to .* the pills, were the 
pills contained in a shoe box? 
A No, they were not, 


o*k 5: 


Q It was not within a shoe box? 


A- Sl 


Pernice - reeross 


Q And you have never seen a triple beam 
scale in Mr. Setter's residence? 
A A what? 

Q A triple beam scale. Do you know what 
that is? 

A No. 
MR. APPLEBY: No further questions. 
MR. KLEIN: One last question. 
FUR;‘HER REDIRECT EXAMINATION 
E’M. KLE: 

Q Was “Mr. Setter instrumental in helping 
you with your rehabilitation on this methadone 
program? -- and getting off thet habit? 

A Yes. 
FURTHER RECROSS-EXANINATION 
BY MR. APPLEBY: 
Q In other words, at the time you met Mr. 


Setter you were still taking narcotics? 


A I was using methadone. I wasn't taking any- 


thing else. 
MR. KLEIN: She was on the methadone 
program for five years. 


THE WITNESS: I was on the methddone pro- 


A-ste 
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gram legally. 

q And Mr. Setter was helping you get off 
methadone? 
A If it wasn't for Mr. Setter I might not be 
here. 

MR. APPLEBY: No further questions. 

THE COURT: You say the scale you had, 

Pernice, was an antique scale? 

THE WITNESS: Yes. 

THE COURT: And how would you desetribe 
the scale? 

THE WITNESS: It's a gold scale with two 
pieces that lift up and it has weights on the 
botton. 

Q And where do you put the -- when you're 
weighing something where do ypu put it? Are there 
two sides you put it on or one side? Are there two 

surfaces? 

THE WITNESS: Yes, there are two sides. 

THE COURT: Add you pit the one on one 
side and the weight on one side and the item 
you are weighing «n the other side, something 
of that nature? 


THE WITNESS: If that's how it's used 


A~-St3 


Pernice 

I never weighed anything on it. 

THE COURT: Anything further? 

MR. KLELY: No, sir. 

MR. APPLEBY: Thank you, thank you. 

THE COURT: Do you have anything further? 

MR. KLEIN: I have two short character 
witnesses. 

THE COURT: You have two short character 
witnesses? 

MR, KLEXN: Yes. 

THE COURT: Maybe we can take those. 

(Mr. Klein confers with the defendant 
out of the hearing of the Court Reporter.) 


MR, KLEIN: Those are alibi witnegeses, 


Honor; I°m sorry. 


THE COURT: Maybe we better adjourn. 
Ladies and gentlemen, we are going to 
adjourn. Of course, Monday is a holiday, 
so it's three days. And we will resume on 
Tuesday. 
Now, Tuesday I believe I have a calendar. 
Whileyou're away, please do not discuss 
the case. 


Tuesday you can come in at 11 o'clock. 


SESSION 
(June 1, 1976) 

(The Settenitn aul place out of the 
presence of the jury.) 

MR. KLEIN: Before you bring the jury down, 
I have spoken with Mr. Appleby and asked him 
about Agent Ebert, if you recall. 

THE COURT: Yes. What is our situation? 

MR. APPLEBY: Your Honor, I offered to 
stinulate in 2 matter that I think is satisfactory 
to Mr. Klein. As a matter of fact, I think it 
would be more heloful to him than if he would be 
called. 


THE COURT: It's up to hin. 


MR. KLEIN: It will be all right just to 


read a portion of Agent Ebert's Grand Jury 


testimony, and he would concede that if he were 
here that would be the testimony. 


THE COURT: That's all right. You will read 


MR. APPLEBY: I want to point out that I 
turned over his testimony, although he wasn't a 
witness in the Government's case. 


THE COURT: That was at the outset of the 
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MR. KLEIN: After the preliminary hearing, 
though. 
THE COURT: That's when he is supposed to. 
He doesn't have to before. 


MR. KLEIN: I know that. 


THE COURT: It's not part of the preliminary 


hearing. 
MR. KLEIN: Sometimes we run into a con- 
flict with Brady and-- 
THE COURT: I am not talking about some 
other situation. I am calking about this situation. 
MR. KLEIN: Even in this situation. 
THE COURT: Was there a conflict? 
MR. KLEIN: I think so. 
THE COURT: ALI right. 
have it and you are goinz to read it. 
KLEIN: Yes, sir. 
E COURT: Are we ready to proceed? 
KLEIN: Yes, sir. 
THE COURT: 3ring in the jury. 
MR. APPLEBY: I have a few questions to 
ask of Mr. Meltzer. That's it. 


(The jury enters the courtroom and the 
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followinc takes in open court 
COUR? : 


VU te. . 


we nad 1 Llezal problem 


- 


aie 


Meltzer. 
having been previously 
sv7orn, resumes ~! md and curther testifies as 


follovs: 


are reminded you are still 


. —- ah nl abo la a i 2 
FL RTEER bed nko aad SLAtAL LO 
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MR. APPLELY: I am not going to identify 
this, your Honor, or put it into evidence. I 
think we can just state the fact on the record 
with respect to the License plate. 
THE COURT: Are you aware of this, Mr. 
Klein? Are you aware oi t “ate? 


MR. FLEIN: Yes, that he has the license 


plate, yes, sir. 


THE COURT: I didn't know whether you were 


aware of it or not. 
Yes, sir. Thank you very much. 
a New York license »nlate that 
and at the bottom, New York dealer 
(Handed to the witness.) 
Is this the license plate you found and 
brought in? 
A Yes. 
Q And did Exclusive Motors have possession 
of this license plate in April of 1975? 
A Yes. 
Q Furthermore, Mr. Meltzer, you brought in 
the police book that is in the custody of Exclusive 


Motors. Is that correct? 


Meltzer - recross: 
A- SEF 


Q I refer you--is this the police book I 
am showing you now? 


(Shown to the witne-_.) 
A black book Is that correct? 


Q I show you the page that's numbered number 


36 at the top ricsit hand corner. I show you that page 


first and then I will ask you to look at the page 


opposite that page and direct your attention to the 
third entry. 
Is there an entry there for a 1972 
El“orado Cadillac, yellow in color? 
A Yes. 
Q Now, was that-- 


THE CCURT: What is the date of that 


APPLECY: I was just going to get to 
% Honor. 
THE COURT: i'm sorry. 
Q The date of that entry is May 16th, 


Is that correct? 


A Yes. 
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Q I see, tact, that the automobile was 
purchased from h & M Auto Sales at 5622 Church Avenur, 
Brooklyn, New York. Is that correct? 
A Yes. 

Q And how did it come about that you had 
purchased this automobile from M & M Auto Sales? 
A We have a buyer that goes on he read anu 
purchases cars. 

Q Did you have this yellow Cadillac in your 
possession prior to the purchase aate? 
A I couldn't tell without the records. 

Q Do you curchase automobiles on consignment? 

Yes, sometime 

Q 
it means to purchase an automobile on consignment. 
A Sometimes we will take a car from the dealer and 
hold the car into our possession until the time of 
the sale of the car. 

Q And when there is an entry that reflects 


the purchase date, it's possible thet the automobile 


would be or could be in your possession prior to the 


purchase dates that you had it on consignment. Is 
that correct? 


It's possible. 


e 3 . 
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Q Now, is M & M Auto Sales one of the firms 


from which you purchased automobiles on consignment? 
A Yes. 

Q And is it possible that this yellow 
Eldorado Cadillac could have been in your possession 
in April of 1975 because it was purchased on consignment? 
A Yes--excuse me, for when? 

Q I asked you whether it's possible, if you 
had possession of that yellow Cadillac in April of 


1975 because you had it on consignment? 


A Possible. 
Q Yes? 
A Yes 


THE COURT: Would you Like to ask anything 
further of this witness? 

MR. KLEIN: Yes. 

1 would like to introduce in evidence the 
papers Mr. Meltzer brought in che other day 


which were marked for identification. 


THE COURT: <Any objection? 

MR. APPLEBY: No, * svt Henor 

THE cov?T At) cfahe 

Recetye ¢ i” evi Bes om ys 44 %. eal ft of rhe 
4efentant, oavecs ereviously sarked for tdent- 


Meltzer ~ recross 
ification. A&-TF/ 

THE CLERK: He has one set, D, and the 
Government has the other set, 25 and 26, which 
were marked for the Government. 

THE COURT: Just his set. 

MR. KLEIN: My set. 

Do you want to offer the others, Mr. 
Appleby? 

MR. APPLEBY: I have no objection to 
offering anything. 

THE COUKT: All right. 

They are received in evidence, both set»; 
one on behalf of the Government and the other 


¢ 


on behal® of the defendant. 

HE CLERK: Defendant's Exhibit D, pre- 
viously marked for identific-tion, received in 
evidence 

{So marked 

THE CLERK: Government's Exhibit 25 xnad 
previously marked for identification, received 
{.. evidence. 

marked.) 


a i ie fod wee oe 
cow’ & Oe 4 
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Q How many Bd Xie have used that 
plate? 
A Any number of people. 

Q Do you have any record who used the plate 
at any particular day or any particular time of day? 
A No. 

Q Do you have any record which car that plate 
was on? 
A It could be any number of cars. 

Q I didn't hear the answer 

It could be any number of cars. 

Q Where did this Eldorado sit? 


On the lot. 


Where on the lot? 


I don't know exactly. It could be any position. 


Q Any work had to be done on this car when 
you boucht it? 


4 I don't recall. ‘very cac, that we buy 


Anything wrene with che axles on th’s car? 


Axles? This is the car that needed the axle 


‘ 


ee ee ee 


‘ 


Meltzer 


Q How Long 4 up awaiting repairs? 


I don't recall. 
Q When was the completed on it? 
I would uave to refer to the sheets. 
Q That would be in those sheets we just 
offered in evidence, wouldn't it? 
A Yes. 
COURT: Which car is this? 
KLEIN: An Eldorado, Cadillac Eldorado. 


25th seems like the ‘tay, April 25th. 


Laid up 


befere that had it 


requisition parts 
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consignment? 
THE WITNESS: Yes. 
THE COUr™: Is that what it reans? 
THE WITNESS: Yes 
COURT; On that date? 
WITNESS: Yes 
COURT: And prior to that date? 
WITNESS: Yes 
COURT: I'm sorry, Mr. Klein. 
KLEIN: Yes. We were both going in 
the same direction, I think. It's all rigk*. 
Q Ts it possible on April 17th, the week 
becore the work was done on the 24th, that that car 
was immobile in that lot awaiting repeirs? 
A Yes, it is; the car is immobile. 
Q The car was immobile? 
Yes. 


. other words, the car didn't 


could nor 


Meltzer - redirect 
Q It could have been towed? 
It could hawe been towed, yes. 
Q In other words, in that book you say there 


is a yellow Cadillac Eldorado. Is that 1 specific 


yellow or it could have been a beige or brown? 


A That's a misnomer. It wasn't yellow, it was 


beige. 
Q Let's get back to the other car, the 
Mercedes. 
The actual work, after you ordered the 
ts for the Mercedes and waited for the parts to 
mn, chen Mr. Setter was on vacation and finally 
the work was done on the Mercedes. Is that right? 
a Right. 
0 And that was beyond the 30 days of tue 
warrautee? 
Right. 
Q And I believe you sold that cir to that 
man on February 5th? 
A Right. 


would have been March 
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Q Now, is it seastbte 0. do you recall whether 
that man, Mr. .chlissel (phonetic spelling), is that 
his name? 

A Yes. 

Q Whether Mr. Schlissel, the purchaser of 
that car, came in and complained before the 30 days 
was up? 

A Constantly. 

Q What? 

Constantly. 

Q He woul) complain constantly within that 
30 day period? 

A Yes. 

q So he was within the warrantee, although 

you did the work after the expiration of che warrantee? 


A Reseat tut, please. 


Q He made his complaint to v-w within the 


time period of the -yarrantee. Is that correct? 


A 


have no further questions, 


COURT: Any questions? 
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MR. APPLEBY: Just one question. 
FURTHER RECROSS-EXAMINATION 
BY MR. APPLEBY: 

Q Mr. Meltzer, didn't you tell us you had 
no yellow Cadilla~ in your possession at any time 
during 1975? 

A You asked me to look for a 1974 yellow Cadillac 
and we did net have a 1974 yellow Cadillac. 

Q And that's why you told us you had no 


yellow Cadillac in your possession? 


A I specifically looked for a 1974 yellow Cadillac, 
yes. 

Q And that entry is what, for 1972? 
A 1972 


THE COURT: What else does it say? 

THE WITNESS: It says 1972 Cadillac 
Eldorado, 2?-door, yellow. 

THE COURT: Anything further? 

MR. APPLEBY: No. 

THE COURT: Do you want these records 


or do you think they are needed for any purpose? 


MR APPLEY: IT think-- 
'™, KLEIN: They are Exhibits. 1 don'e 
y ife jury would want them Ioter on or not. 
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A~-STF 


MR. APPLEPY: tf expect to Se very short. 
(The following takes place in open court 
the presence of the jury.) 

sworn. 


NIRECT EXAMINATION 


BY MR. KLEIN: 


vor: brow Mv-s. Saceende, Debbie's 


she whbie's mother? 


~ecrll Yebbie's birthday in 1975? 


Small - direct 
C77 
Q April 28th or 27th? 
Well, I'm not sure. I think the 28th. 
Q Do you recall where you were that night or 


that day? 


Do you have arything to do with celebrating 

Debbie's birthday? 
A Yes, it does. 

Q Where did you go to celebrate her 
birthday? 
a Mrs. Saccende's house. 

Q Mrs. Saccende invite you? 

Yes, she did. 

Q And what time is Debbie supposed to come-- 


did she come in? 


A She was supposed to be there about 11:00--well, 


they went out to dinner, her mother told me. 
MR. APPLETY: I will object to that last 
testimony. She said her mother told me. 
THE COURT: Sustained, and the jury is 
instructed to disreeard that portion of it. 
Q You can't tell us what Debbie's mother said, 


only what you observed. 


A Okey. 


Small ~ direct 702 
&-600 
Q Did you observe Debbie and Joseph Setter 
there that evening? 
A Yes, I did. 
Q Where is her ‘:iouse located? What is her 
address? 
A 5069 East 33ri Street. 
Q In Brooklyn? 
Right. 
Q Right. 
And did they cone together, Debbie and 
Joseph? 
A Yes, they did. 
Q What time did they get there? 
Between 11;00 and 11:30. 
Q And how long did they stay? Do you know? 
A Till about 1:90 or a little after, because I 


left rizht after then. 


Q Nid you krow that was Debbie's birthday 


that nizht? 


birthday cake? 


Small -. direct 


A-Go | 


Mrs. Saccende. 

Q And did you toast on her birthday? 
A Yes, we had a few drinks and after we had 
and cake. 

Q Mrs. Small, did you speak to some agents 
in this case or an agent or Mr. Palmieri (phonetic 
spelling) or any other officer? 

A Yes, I did. 

Q And did he ask you about the events of 
that night, ask you the same questions? 
A Yes. 


And did you tell him the same answers? 


I have no further questions, 


Cross-examination 
Very brief, your Honor. 
CROSS-EXAMINAT ION 
BY MR. APPLESY: 


and Debbie Pernice 


i have arrived 
. 


after 11:15 


Small - cross 
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It's possible. 


MR. APPLEBY: No further questions, your 


THE COURT: Anythine further? 
MR. KLEIN: No, sir. 
THE COURT: Thank you, thank you. 
You may proceed, Mr. Klein. 
MR. KLEIN: Mrs. Small, on your way out 
send Mrs. Saccende in. 
THE WITNESS: Yes 
MR. KLEIN: Wouid vou call her in, please. 
THE WITNESS: 
MR. KLEIN: Thank you. 
The witness is excused.) 
JEAN SACCENDE, sworn. 
DIRECT EXAMINATION 
BY MR. KLCIN: 


, are you Debbie's mother? 


now Joseph Setter? 
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Jo you <ecall celebrating he 
last year in 1975? 
Vac 
ae 
do you recall seeing Debbie and 


re the: eveninz? 


this take place? 


arrive 
A 


aT Te oe ° 
.e@y Arrive 
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1, APPLE2Y: No questions, your Honor. 
THE COURT: Thaik vou. 
You may step dovn. 


(The «witness is excuse?.) 
\ ? 


1m, KLTIN: Your Honor, at this time I 


ask you “>? olesse exolain to the jury one of 


the Tove-nment Agents is out of town and unavizil- 


is) 
uu 
~— 
if) 
me) 
5 
a 
ct 
= 
Ww 
fn) 
en 
° 
a | 
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will read a portion of 


here is an Azent Ebert who is a DEA 
Azent, 2ruc E-forcement Administration Agent, 
and we “a72 tried to get him back, but he is 
st of to-m. So the -e is a portion of his Grand 


: 
Pee oo fact im mee 
Jur testimon. 


o 
Is that correct? 
ou ‘LET: Yes, your Honor. 
“H= COURT: “hat if. Kiein 1s z2eing te 
: read 
. 4- - the Covernment has agreed to this 
e s 
o- bhecazse 9F the uisvailability of the Agent. 
’ A-d you are to receive this just as if 
‘ s 


che Ace-t wero here and testifying. And it's 
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Go 
testimony which is part of this case and which 
is evidence ix: this case. 
You may read from it, Mr. Klein. 
MR. KLEIN: Thank you, your Honor. 
Do you want to follow along, Mr. Appleby? 
MR. APPLEBY: No. It's all right. 
MR. KLEIN: These are che questions that 
are being asked of Mr. Ebert and the answers 
he gave. 
THE COURT: What 3 the date? 
MR. KLEIN: The date is December 15 of 
L975. 
I ac reading from Mr. Ebert's--Azent 
Ebert's Grand Jury testimony here in this case. 
Mr. Appleby I believe was asking the 
questions and Mr. Ebert was answering. 
On Page 5, 
"QUESTION: After you advised him--" 
Him is referring to Mr. Setter, and we 


are talking about the date--if your Honor please, 


This is the date of the arrest on July 
3rd. That's -ynat the reference is made to. 


Is that correct, Mr. Appleby? 


Colloquy | 708 
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MR. APPLEBY: July 3rd is the arrest. 
MR. KLEIN: I am reading in the middle 


so I don't want to cut you short. 


"QUESTION: After you advised him 


of his Constitutional rights and placed 
him under arrest, where did the arrest 
take place? 
"ANSWER: Outside. 
"QUESTION: Of his residence? 
"ANSWER: He was going to his auto- 
mobile to depart. We decided to arrest 
at that time. 
"QUESTION: Then you advised him of 
richts? 
"ANSWER: Yes. 
“QUESTION: What occurred thereafter? 
"ANSWER: He was asked by Set. Rawald-- 
he «ms told what he was arrested for. He 
rere asked if he had drugs on his verson 
o- his house. 
"Yos, he had drugs in the house. 
“QUESTION: What occurred thereafter? 
"ANSWER: He asked if he could go into 


the house to secure the house. He wasn't 


Colloquy 
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actually ready to leave. He was going to 
his car and he was going back in the house. 

"We took him and went into the house. 

"QUESTION: The purpose in his going 
into the hovse was twofold, one to attend 
to some personal affairs? 

“ANSWER: Yes. 

"QUESTION: And, two, to surrender 
the druzs he had in the house? 

"ANSWER: Yes. 


"hen he went back into the--" 


read the other question? 


I think I shoul: ‘ 2 a 


MR. APPLEZY: Finish the rest of the pege. 
MR. KLEIN: I think I should read it. 
“QUESTION: When you went back into 
the house were you accompanied by an agent? 
“ANSWER: Yes, we all went back into 
the house with hin. 
"QUESTION: What occurred thereafter? 


"ANSWER: After he had taken care of 


his xersonal affairs he was asked about the 


drucs and he agreed to surrender them 


llc 
Rb OF 


At that time he went into the bedroom of 


the house and went into a closet and while 

we were watching, opened a locked file 

cabinet in the closet and took out a 

Tom McCan shoe box and handed it to us." 

MR. APPLEBY: I may point out, your Honor, 
the reason Agent Ebert was not..called in was he 
was not available. But we could have adjourned 
the trial for a week and tried to get him, but 
the Government agreed to stipulate in this matter. 

THE COURT: Yes, and the jury is so informed. 

You may continue. 

wR. KLEIN: That's the only part 1 wanted 
to read, your Honor. 

THE COURT: Yes. 

(Whereuvon Mr. Klein confers with the 
defendant out of the hearing of the court 
reoorter.) 

M KLEIN: Excuse me a minute, your Honor. 

THE COURT: It's all right. 

Mr. Klein continues to confer with the 
defendant out of the hetring of the court reporter.) 

2. KLEIN: Your Honor, I see another 


paper here from Mr. Meltzer~--~ 


EXCERPTS FROM TRIAL TESTIMONY ~ BEPNARD MELTZER (cont'd) 
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S fF COURT: Do you want 


RN: rZze previously sworn, 
resumes the stac irtier testifies as follows: 


are still under oath, 


no objection to the 
im zoinz back on the 


hae oe 


me meta meth e eo 


the other <ay we were talking 
tried to stab you or 
somethins. 
A 
4nd you worked out some peaceable arrange- 
where you solit the cost on her car? 


¢ 


you have the papers wich you pertaining 
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Q I ask you if those are the papers? 
Yes, they are. 
Q Is there any agreement there about splitting 
the work? How about the paper in your right hand? 
A It doesn't say anything about splitting the 


work, but it says we will give an additional thirty 


day guarantee. 


Q You have the records pertaining to that. 


Is that right? 
A Yes. 
MR. KLEIN: Do you want them in evidence? 
MR. APPLEBY: I have no objection if you 
want to put them in evidence, 
MR. KLEIN: I don't want to clutter up 
the record. It's just corroboretion, that's it. 
THE WITNESS: I don't particularly need 
these records. 


THE COURT: I am asking him if he needs 


MR. KLEIN: I may as well, to be safe, 
offer them and then take them beck in case he 
needs them. 

THE COURT: All right. 


What are these records? Explain them so 


Meltzer - redirect 
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that we know. 

THE WI. ESS: This is a letter stating 
what repairs have been completed on a 1971 Olds- 
mobile Cutlass 442 owned by Mrs. Gloria Bell, 
and it's dated May 16th. 

I have one dated May 7th stating that 
we received this '71 Olds 442 to be repaired for 
repair--to be repaired. It says we will renew 
the thirty day, 1,900 mile, 50-50 warrantee on 
the date of release. 

The 50-50 warrantee indicates the customer 
will pay half and we will pay half. 

And this is a notice from the Department of 
Consumer Affairs, City of New York, where Mrs. 
Gloria Bell, the complainant against-- 

THE COURT: She made a complaint against 
Exclusive Motors? 

THE WITNESS: Yes. 

THE COURT: Those are the papers? 

THE WITNESS: Yes. 

THE COURT. What is the date? 


THE WITNESS: You know this better than I 


(Handed to the Court.) 
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THE COURT: Juiy 30, 1975; July 30. 
THE WITNESS: e had to appear in August. 
THE COURT: Tr't's the date that's on it, 


that's the date, July 30, 1975. 


MR. KLEIN: That's the date he received 


notice from the Bureau of Consumer Affairs. 

THE COURT: That's the date of that paper. 
And he could have received it at any time that 
day or thereafter. 

MR. KLEIN: They could have received the 
complaint at any time before? 

THE COURT: But he asked me the date and I 
told hin. 

THE WITNESS: It was mailed to us on July 
30th. The complaint was that on April 30th, 1975, 
that we, the dealer, delivered a '71 Oldsmobile 
not in perfect condition and she lists the various 
complaints, starter, fuel pump and battery. This 
is the complaint as of April 30th. 

MR. APPLEBY: Of what year, Mr. Metlzer? 

THE WITNESS: 1975. 

And we were to appear on August 27th to 
answer the complaints. 


THE COURT: From the day she got it she had 
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trouble, but the date of this paper is July 30th. 


THE WITNESS: The date was mailed to us, 


THE COURT: That's the date? 

THE WITNESS: This is a used motor vehicle 
warrantee, 

THE COURT: What is the date of that? 

THE WITNESS: The date of this sale of 
the car, 5-16. 

THE COURT: May 16th? 

THE WITNESS: Yes, 5-16-75. 

MR. KLEIN: I will offer that as an exhibit. 

THE COURT: Any objection? 

MP. APPLEBY: No objection. 

THE COURT: Received in evidence on behalf 
of the defendant. 

Anything further from Mr. Metlzer? 

MR. KLEIN: No, sir. 

THE COURT: You may step down. 

THE CLERK: Five-page document marked 
Defendant's Exhibit E in evidence. 

(So morked.) 


THE COURT: Yes. 
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KLEIN: t&t wonder if we can excuse the 


I witl ask for a 


e to put Mr. Setter on 


THz CouRT: All right. 

We will take a short adjournment. 
The jurv may go out. 

Please io not discuss the case. 


leaves the courtrcom and the 


“0 Y¥TETN: Your Yonor, in view of the 
nature of the trend Isry testimony I just read 
of Ascent Ebert. * woul? Like to renew at this 
time my motion to suceress the evidence of the 
seizure o7 the day of the arrest, July 3rd. And 
it's very important I make it at this time rather 
than at the end of the case because I now come 
to a partine of the words. I have to make a 
decision on which defense to go on or whether or 


net to put Mr. Setter on the stand if L decide 


to 20 on one de ense rather chan another. 


THE CCURT: Surely. 


MP. RETIN: Mr. Ebert in front of the 
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Grand Jury just Rot that the conversation 


as to drugs took place outside the house and that 
he had a twofold purpose, the agents had a two- 
fold purnose for going into the house; one was 

to secure the personal effects of Mr. Setter, 

and the other was to obtain the drugs that Mr. 
Setter had been asked about out in the driveway 
at the moment of arrest. 

I say that changes the complexion because 
originally in the hearing it appeared that Mr.-- 
that the question as to--that the only purpose 

house was merely an accomod. tion 

Setter to secure some personal matters, and 

after he vas in the house then for the first 
time the agents scid, "If you have any drugs or 
other drugs or narcotics, I suggest you turn it 
over." And then he turned it over. That was the 
Original testimony. 

And Agent Ebert, who was there, disputes 
that. Agent Ebert now says that this question 
about drugs took place outside the house while 
he was being arrested and they had drawn guns 
there. 


They come into the house for a twofold 
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purpose, one of which being to obtain the drugs 


about which he had been questioned while he was 


being arrested. And so I say now the agents do 


not have--the police do n* have any authority 


now to go into a house. They had plenty.of time 
to get a search warrant. Because now if they 


think they had probable cause, they could have 


gone and obtained a search warrant. But what 
they did, they got an admission from him the 
drugs were in the house. They asked him the 
question and then they went in and searched the 
house. And I say that that search was now 
improper. 

Instead of a voluntary turnover it was 
an improper and unlawful search and seizure. 
And then to corroborate that there was 


another significant point. and that is that this 


Agent Richel, Robert Richel had admitted to 
speaking to a rouns lady, Debbie, out in the 
corridor, and he did admit that the Agents 
do have possession of a scale that was in the 


premises, 


THE COURT: When was this done and where? 


MR. KLEIN: July 3rd. 
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THE COURT: When 9 this Richel admission 


you are speaking about? 

MR, KLEIN: The day he testified or the day 
before. 

E COURT: This was last week? 

MR. KLEIN: Yes, sir, last week. 

THE COURT: And what now--what comes about 
from this, he said is to w..sm? 

MR, KLEIN: Debbie Pernice. She testified 
to it yesterday--not yesterday, Friday. And 

asked her to describe the antique scale and 
described it, ad it was goid and there were 
platforms. 

THE COURT: What was the statement to her 

what was _ statement? 

MR. KLEIN: -As best I can recall, he said 
to her, "We have the scale," an admission that 
they had the se2le. And that could only come 
sbout fron a seizure 

MR, APPLERY: With all due respect, that 
is definitely not the testimony. The testimony 
is that we have many scales at the Task Force 


office. 


SCG™. RAWALD: Arent Richel mentioned this 
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to me prior to going on the stand. He said he 
was approached by Mrs. Pernice and she said or 
asked him if he had a scale, and he told her 
he didn't know, he wasn't present at the arrest, 
but if it was seized it would be at the lab and 
it would be returned to her. He didn't know what 
he had. 

MR. KLEIN: On the stand I asked hi 
that and he admitted it and Miss Pernice testified 
also to the conversation and they were talking about 
a specific gold antique scale. And your Honor 
asked her to describe the scale and she did. 

MR, APPLEBY: ‘Jith all due respect, so 
what? 

MR, KLEIN: It means they went in and 
searched and seized. They didn't go to a particular 
drawer and wait to be handed a shoe box. They 
picked up something else on the way. 

And my point is that it shows the nature 
of what took place there. 

The main point is they knew outside the 
house that there were narcotics in there and they 


went in to search for the narcotics. It wasn't 


2a surptis> to them that they were first apprised 


of it inside. 

THE COURT: Anything else? 

MR. KLEIN: That's it, your Honor. 

I respectfully renew my motion. 

THE COURT: ‘ir. Appleby, I will hear you 
on this application by Mr. Klein. 

MR. APPLEBY: The first thing, your Honor, 


Mr. Klein had pointed out a minor inconsistency 


in Agent Fbert's testimony in the Grand Jury. 


Agent Ebert in the Grand Jury is testifying 
as to a hearsay statement that was made by Sgt. 
Rawald. So obviously he couldn't be entirely 
accurate. 

Szt. Rawald is the one who is in the best 
position as to what was said, and if there is 
2n inconsistency, so what, there is an inconsist- 
ency. It doesn't disturb the fact that the 
defendant voluntarily handed over the cocaine 
inside the house. It doesn't change that one 
bit whatsoever. It's another smoke ecreen and 
a minor inconsistency offered by the defendant, 
your Honor. 

MR. KLEIN: There is no smoke screen here 


and I don't think that's called for. 


A-Gw 
THE COURT: What is your position as to 


the inconsistency in the Grand Jury testimony? 

MR. APPLEBY: Agent Ebert did testify 
that the statement that there was cocaine was 
made outside the house. [I think at a la*?r part 
of his testimony he says that the statement was 
made inside the house. 

In any point, it's a minor inconsistency. 
Stt. Rawald is the one speaking to the defendant, 
not Agent Ebert. Agent Ebert is testifying to 
hearsay, so it's inconsequential. And there is 
no dispute about the fact that Joseph Setter 
went to the back of his bedroom, went to the file 
cabinet, turned around and handed the Tom McCan 
shoe box to Officer Marrero. There is no 
dispute about that. 

Mr. Klein in his statement said the agents 
searched the house and the fact is they didn't 


search the house. And your Honor found they 


didn't search the house and there was no proof 


of that. 
MR. KLEIN: Let me point out something 
here. Mr. Appleby is doing the questioning at 


the Gmnd Jury and Mr. Appleby says, "Question: 
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The purpose in his going into the house was two- 
fold. One to attend to some personal affairs? 
“ANSWER: Yes. 
"QUESTION: And, two, to surrender 
the drugs he had in the house? 
"ANSWER: Yes." 

Mr. Appleby is the one who mentioned there 
was a twofold purpose before they went into the 
house. 

MR, APPLEBY: That makes it triple hearsay. 

Sgt. Rawald wasn't available, your Honor. 
I called Azent Ebert because the Sargeant wasn't 
available. And the oneintroducing those facts, 


I was incorrect about that. There is no big 


deal about that. 


MR. KLEIN: JI am arguing about a printed 
word here. You're making 1 statement you were 
incorrect about it. 

MR. APPLEBY: I was wrong and Sgt. Rawald 
testified as to what happened. 

THE COURT: ir. Klein, as concerns your 
motion, the Ccurt had a hearing on this particular 


issue. The Court made a decision and at that time 


Mr. Ebert was very specific as to the fact that it 
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was inside the hous2 that the matter was brought 


up. And it wasn't prior to going into the house. 


The Court has heard what 2s in the Grand Jury 


testimony. It's there. «+ .d dispite that fact 
your motion is denied at this time; motion denied. 

MR. APPLEBY: Thank you for bringing out 
the fact of the hearing. I had forgotten about 
that, your Honor. 

THE COURT: Do you want a short recess? 

MR. KLEIN: I need five minutes. 

THE COURT: We will take a five minute 
adjournment. 

(A recess is t aken.) 

(The following takes place out of the 
presence of the jury.) 

MR. KLEIN: Your Honor, I would like to 
recali Mr. Meltzer, for one more question. I 
just found out somethi..g I didn't know before. 

THE COURT: You want to recall Mr. Meltzer? 

MR. KLEIN: Yes, and that's it. 

THE COURT: S8ring in the jury. 

(The jury enters the courtroom and the 
following takes place in open court and in the 


presence of the jury.) 


EXCERPTS FROM TRIAL TESTIMONY - BERNARD MELTZER (cont'd) 
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THe COvRTs L2 rentlemen 


Mr. Klein on behalf 


Thank you. 


- SAMI NATION 


Mr. Meltzer, who wrote 


hook abour the 


refer to thar Cadillac ia any 


Jocurerts that vor have 


how yo: referred to it’ 


WR. KLEIN: That's 


COLLOQUY - MOTION FOR JUDGMENT OF ACQUITTAL 
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will say you may czturn at 2:30, 


case with anyone 


the courtroom 


your moti 


tment 


=J to prove-- 


reasonable doubt 


that the 
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I say that it's an inference upon an 


inference, and certainly if it's indirect testimony, 


it's not beyond a reasonable doubt and he failed 


to prove the guilt of the defendant, Mr. Setter, 
as to counts one and three. 

On the first four counts I would state 
that the evidence of alibi creates a reasonable 
doubt and that the Pecple have failed to prove 

case azainst Mr. Setter on each of the 

four counts. 

THE COURT: I don't believe in connection 
with the defense that there is anything that the 


Aaftfean as brou th ntraoment 
seTense nas sorouznt Orc cne entrapment. 


THE COURT: Are you agreeing with me? 
MR. KLEIN: Yes, sir, I am. 


COURT: So entrapmenc is not a defense 


MR. KLEIN: Wo, sir. 
COURT: All right. 
may continue, Mr. Klein. 
KLEIN: Th2t would have been the 


defense had Mr. Setter taken the stand and 


Colloquy 
testified in his own behalf. 
I am aware of the fact that the alibi 


defense upon which we relied only spans the first 


four counts and don’t go to the fifth count. 


The fifth count I am going to have to 


rely on the Appellate Court as to whether that 
was a lawful or unlawful search and seizure. 

THE COURT: That's entirely up to you. 

MR. KLEIN: Yes, that's correct, 

And actually I am really going to the jury 
on alibi on the first four counts, but in connection 
with my metion I respectfully move to dismiss 
the first four counts of the indictment. 

I vill hear Mr. Appleby. 

MR. APPLEBY: Your Honor, I feel it's a 
jury question vith respvect to all counts. 

Now, I would like to bring out one matter, 

fifth count. 

I have talked this matter over with Mr 
Klein and I think we have agreed that Mr. Klein 
cannot argue to the jury that's an illegal search 
because that ‘vould be in effect usurping your 

espect to the search. 


Can we hold that after I get a 
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ruling from your Aiea and I would like to get 


guidelines from the Court as to how I approach 
the fifth count in summation? 

THE COURT: I think the charge, the charge 
will tell them. 

All right, we will conference that 
particular point together with going over the 
charge with the Court as to count five. 

MR. KLEIN: Yes. 


In other words, I want to know what i am 


will conference that issu 


APPLZIBY: One other matter I would 
like to bring up to your Honor. 


Mr. 


Klein says he will not argue entrapment 
in summation. 
THE COURT: He has put in no defense. 
xR. APPLEDY: I know that, your Honor 
However, there vere many questions Mr. 
Klein elicited on cross which tended towards 
entranoment defense. 
entrapment defense is definitely imolanted in the 


cy's mind and I ask your Honor to charge the 
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jury that entrapment is not a defense here and 
they should not consider the defense of entrapment. 

THE COURT: We can also consider this in 
going over the charge with the attorneys. 

MR. KLEIN: Actually, my recollection is 
that the main question was that Harvey Rosenberg 
tried to get Mr. Setter to meet with Mr. Rosenberg 
in a number of occasions and at first the answer 
was: no. And finally it was, Yes. 

And it would seem to me that would go toward 
the second sale of Mr. Copeland. 

Without Mr. Setter taking the stand and 
telling him of all the efforts that Harvey Rosen- 
Sersz made, I ton't see how 
the fifth. 

MR. APPLEDY: i understand that. 

I am just saying that the jury is entitled 
to know that is not a defense in this case There 
is a possibility they may acquit on that basis. 


THE COURT: They may have some idea on that, 


so the Court will have to clarify the position one 


way or the other. 
MR, APPLEBY: Yes, to point out the defense 


is alibi and that there is no entrapment. 
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THF COURT: ji other motions, Mr. Klein? 
MR, KLEIN: Yes--I would say things-- 
THE COURT: As to counts one to four, 
the Court will permit the jury to deliberate. 
There are questions of fact which the jury should 
decide. 
The motions are denied as to counts one 
to four. 
I think there 
the Grand Jury minutes of 
That's count five? 
sir. 
the Court does not 
agree with you because in his stead on the 


hearing he very clear and very direct and 


the Court 4 in hz to be so. 
APPLSESY: 


LE I kn there was no compulsion 


art to zive me the Grand 


minutes in ce because it doesn't apply 


hearing T 


‘ 


think the Government should 
the fact that in 


wie —*s 


inconsistent 
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testimony by Agent Ebert and I found that out 
later. 

MR. APPLEBY: I didn't notice there was 
an incons_stency. It was a minor inconsistency 
anyway. 

THE COURT: It could have been Brady materia: 


and something Mr. Klein could have been entitled 


APPLEBY: I don't think this incon- 
amounts to Brady material. 
THE COURT: It's a little difficult to say. 
It mignt cossibly be construed in that fashion. 
: have a motion as to count five? 
KLTI‘M: That would be the motion on 
your Honor. 
And I, of course, renew my motion to 
suopress on that count and I feel becawe the 


Government didn't furnish me with Brady material, 


they didn't tell me either prior to trial as part 


of discovery proceedings or even while Agent 
Phert was on the stand, the fact that he had 
testificd entirely contradictory to his testimony 
in court at the hearing and contradictory to 


Set. Rawald's testimony, and the fact that the 
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prosecutor had even eset the question at the 
Grand Jury in that particular fashion, that 
evidence should have been furnished to me as 
being exculpatory and certainly bevrinrg on the 
issue whether or not we had a lawful search and 

and seizure. Because 


in the world in my 


Ebert's testimony 


been apnrised of 
MR. APPLESY: Klein brouc't it out 
Klein made th 
have on that inconsistency. 


of mileage on it. 


MR, KLEIN: If I had it at the hearing 


I could have cross-examined Agent 


Ebert and 
perhaps the Judze would have ruled differently. 


Look 


count 
Courts. That's the 
possession count and you 

supsress and the Jude 


nossession of the 


zun and actually the appeals court is the trial 
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court. > » in the trial court on that and 


you know the higher courts, there is not that 
much success there. Her? the Judze sees people 
and in Foley Square they see numbers of cages, 
and that's all. My day in court is today in 
Judge Braurreil's courtroom an? not in the Court 
of Appeals. 

THE COURT: Mr. Klein, your notion to 
jismiss on count five is dented. 

1 zo over the charge now. 


(The following takes place in camera.) 


the Government's request 
s zrantod., 
to put a title on that as being 
equally unavailable to both sides as to that 
act, the title--holi it. 
informant, Harvey Rosenberg, 
equally unavai’able to both sides. And right 
‘ter that I have from the pattern jury, 11.33, 
it's absence of a 
witness equally available to both sides. 


xT sews +?) : 
Now, mumber two is ed. 


MR. KLEIN: I have no objection--I am not 


She jury Know it 5S Sometniny separate and apart? 
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raising objection, but in summation do you want 
us to discuss that particular portion now? 

THE COURT: What is that? You can discuss 
it consistent with this. 

MR. KLEIN: Consistent with this? 

THE COURT: Sure. 

MR. KLEIN: Supnose I say to the jury you 
can't draw om inference unfavorable because either 
side didn't call him. The Judge will t21l1 you 
that. After 211, remember Harvey Rosenberg is 
part of the Covernment case. He is the one who 
is suppos27d to make the buy and introduced the 

THE CCUPT: You can't say that, you can't 
say thar. 

You can say anvthinz which is consistent 
with this. 

Okay. “umber two is denied as inapplicable. 
It's ent raomert. 


Number three is eranted. 


“Now I hove to co to Mr. Klein's request 
ov, they were handled under the different 


issues hich are--you know, you hav2 got them in 
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quite a mass, so I i to handle them as issues. 

Now, as to factual evidence, it's incor- 
pocated in the Court's charge in a modified forn. 

As to credibility of witnesses, that's 
incorporated in the Court's charge in a modified 
form. 

As to informant-- 

MR, KLEIN: He didn't testify. 

Inapplicable. 


THE COURT: I t say that it's in- 


aoplicable bec: use the informant did not testify 


and his testimony at the vrelimir hearing on 


the motion to o: 296 im -d by the Court. 


Minority ovinion, incorporated in the 
Court's charte 
Alibi, incorvorated 
Excuse me, it's true the 
testify, but the activities 
should be scutinized. He had 
the beginning. It's part of his 
barzaining. He had to gain. 
THE COURT: What you say he had to pain? 


MR. KLEIN: A light sentence. 


TJ LIVE « 


THE COURT: Well-- 


MR. KLEIN: Rosenberg got probation, didn't 


MR. APPLEBY: When you argue that, wouldn't 
that be on the issue of entrapment? 

MR. KLEIN: No, on the issue of credibility. 

MR. APPLEBY: If it's on the issue of 
credibility, he hasn't testified. 

MR. KLEIN: The point is this: Mr. 
Copeland says that Rosenberg came in the house. 
He said Rosenberg told me he just bought it from 
Setter. Setter sold it to him. He could have 
told him anything. 

MR. APPLEBY: There was no hearsay 
ments allowed by the Court. I will argue on 


the circumstantial evidence it was Setter who 


sold the cocaine. I will not base my argument 


on anything Harvey Rosenberg told Det. Copeland. 
T’ at's hearsay. 

MR. KLEIN: Anything Harvey Rosenberg did 
or ssid, although he didn't testify on the stand, 


is suspect because this fellow was trying to 


bargain for leniency in his own case. 
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THE COURT: ou want to so state? 

MR. KLEIN: Something like that. 

THE COUnr: I will permit you to so state, 
to state that. 

MR. KLEIN: Yes. 

THE COURT: Alibi-- 

MR. KLEIN: What about the minority? 

THE COURT: Minority opinion is incorporated 
in the Court's charge in a modified forn. 

Alibi is incorporated in the Court's charge 
in a modified form as applicable to counts one, 
two, three, four, and not applicable to count five. 

Pages, transcripts, incorporated in the 
Court's charge in a modified form and expanded 
form. 

Overruling Government's participation, 
denied as inapplicable. 


THE LAW CLERK: Overreaching. 


THE COURT: Overreaching, I'm sorry, over- 


reaching Government's participation, denied as 
inapplicable under evidence as an erroneous 
statement of law. 

Entrapment denied as inapplicable. 


Indictment incorporated in the Court's charge 
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in a modified form. I will read the indictment. 


And not only do I read it, it's my practice to 


give a copy of the indictment to the jury to use 
during their deliberations. 

Equality, incorporated in the Court's 
charge in a modified forn. 

Presumption of innocence incorporated in 
the Court's charge in a modified form. 

Hypothosis of innocence incorporated in 
the Court's charge in a modified form. 

Burden of proof incorporated in the Court's 
charge in a modified forn. 

Reasonable doubt, incorporated in the 
Court's charge in a modified form. 

Legal rulings incorporated in the Court's 
charge in a modified form. 

Factual determination incorporated in the 
Court's charge in a modified form. 

Evidence, A, incorporated in the Court's 
charge in a modified form. 8, denied as in- 
applicable, C, denied as inapplicable. 9, denied 
as inapplicable. 


Act of omission am intent, denied as 


inapplicable. 

That's the defendant's -equests. 

MR. KLEIN: Now what do we do on number five. 
your Honor? Alibi goes on one through four. On 
five I would like to make some statement here tht 
there is a legal--there has been a legal situation 
where the Court has ruled that the search was-- 
that it was a proper seizure. 

Well, you didn't rule it was a seizure, 
you ruled it was handed over voluntarily and 
therefore we can't argue that. 

THE COURT: It wasn't a seizure. It was 
a consent; it was a surrender. 

MR. KLEIN: How can I refer to five at 
all or to the fact that it was a matter of law 
which I am precluded from arguing at this time 
to the jury? 

THE COURT: Mr. Appleby, would you like to 
say something? 

MR. APPLEBY: First of all, I don't think 
Mr. Klein can say anything about count five. Your 


Honor has ruled it was a legal consentual surrender 


of the narcotics. That was your ruling. And for 


Mr. Klein to now argue to the jury it was 
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involuntary or something illegal about it, it 


would be flouting your Honor's ruling. I don't 


think Mr. Klein has the leeway to argue anything 
for count five. I think he has to argue that 

to the Court of Appeals. I think he is precluded 
from making any argument to count five. 

THE MURE Mr. Klein. 

MR. KLEIN: I understand that ten your 
Honor makes a ruling of law, I can't go to the jury 
and have them find on the facts different than 
your Honor has on the law if it was a legal 

uestion. I am just wondering, suppose the jury-- 
it's not up to the jury. 

I am thinking out loud. 

Suppose the jury found it was an unlawful 
seizure, they can't decide it because that issue 
is not before them. Is that right? 

THE COURT: That issue is not before then. 

MR, KLEIN: The jury will wonder why I am 
silent on number five and the only thing going 
before the jury is that character witness alone 
can create a reasonable doubt. But that isn't 
enough to take him out on it. I would like to 


say something without disturbing the fact that 
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your Honor made the ruling on the law. 

THE COURT: I don't know what you can say 
other than-- 

MR. APPLEEY: I know Mr. Klein can say 
or would Like to say something, but I think he 
is in a situation where he can't. You con't 
argue on the law. What facts do you hae to 
make an argument? You have no evidence on it 
other than what was put in by the Government. 

MR. KLEIN: They found the merchandise 
there. No question about it. The only point is 
that one officer said while he was being arrested-- 
but that's leading into the question of law on 


sea'tch and seizure. 


THE COURT: As I see it, you're bound by 


the Court's ruling and I don't see any way that 


you can argue the legality of the search at this 
time. 
I am not saying it was s search. 
MR. KLEIN: I know what you mean. 
THE COURT: The legality of the action 
agents. Because the Court's ruling is that 
not a search and Mr. Setter consented and 


voluntary turnover of the drugs under count 
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MR. KLEIN: That would be the point of our 


appeal, that it wasn't a voluntary turnover, 
that it was a seizure. 

THE COURT: I could appreciate that, but 
as to the Court's position, you have to accept 
the Court’ position. 

MR, KLEIN: Yes, I know. 

I don't know what to tell the jury. 

They don't understand if I am silent on it--of 
course, I expect to argue that in front of the 
Court of Appeals. And the jury doesn't know that 
and I can't tell them that. There is no question 
about that. And they will just hear a defense 

as to four counts. 

THE COURT: It would appear that way. 

MR. KLEIN: I am wondering if there is 
some innocuous statement that can be given to 
them, because, frankly, what I am concermed about 
is spillover. This jury is acquainted with the 
fact that there was a seizure or a surrender of 
a quantity of cocaine on July 3rd and that can 
contaminate the whole case and they will not 


listen to the evidence in the rest of the case; 
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this fellow had it and he must have been dealing 


with it, all right, next case. 


THE COURT: I don't know how the jury will 


consider this, But with the Court's ruling on 
count number five, you must confine yourself with- 
in the limits of what the Court has ruled and 
your arguments can only be consistent with the 
position of the Court. 

MR. KLEIN: I put it to the client that 
you are going with the four counts and you have 
to be convicted with the fifth in this court. 

Do you want me to resume the negotiations 
with Mr. Setter about taking a plea? 

THE COURT: I'm not interested in what 
the negotiations were or whether you had them 
or didn't have them. I am not interested in the 
negotiations or whether you had them or not. 

MR. APPLEBY: May I make a statement, 
your Honor? 

This seed of entrapment has been 
definitely planted in the case. There is no 
question about it. And I think the jury should 
get some guidance on the fact that entrapment 


is not a defense and they should not consider 
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the question of entrapmen And that's all I 
request. 

THE COURT: Mr. Klein. 

MR. KLEIN: I don’t think there should be 
anything said for or against. If it's stricken 
out, the defense is alibied. 

MR. APPLEBY: The jury doesn't know it 
was stricken out. 

MR. KLEIN: I haven't told them. I haven't 
used the word “entrapment." 

THE COURT: My position is I would rather 
avoid saying anything. 

In that matter, if the jury thould come in 
on a question of entrapment, I would say then that 
this issue is not before you; it's not for you to 
consider, But I will wait until they come in 
rather than take a hard and fast position now and 
maybe there will be certain ereas of it the jury 
may want to consider, That's the approach I will 
take. If the jury comes in with 4 question on 
entrapment, it is not before them because there is 
nothing in the case which they can use as a--well, 
they can use it as a base, but the issue of entrap- 


ment is not before them. 
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MR. APPLEBY: Your or, sometimes jurors 


are irrational and dispite the fact that no 
instructions have been given to them, they say, 
"Well, this guy Setter was approached by an 
informant working for the Government, it's not 
right, I don't like it and I'll acquit." 

THE COURT: They are instructed to that, 
whether or not they like the accomplice that-- 

MR, APPLEBY: 1 am talking now about the 
use of Government informants to penetrate narcotics 
dealers. 

THE COURT: I believe I have something there 
on that. 

THE LAW CLERK: What you have is a specific 
charge about a man being tapped. 

MR. APPLEBY: I am talking about specifically, 
your Honor, sometimes the jurv is turned off by 
the fact that the Governmen. uses informants to 
penetrate narcotics dealers and not the Government 
agent acts as a buyer and they are turned off by 
it and they say, "We don't like it and we are going 
to acquit," 

And I think the jury is entitled to know 


that's not their function. 
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THE LAW CLERK: id you request particularly 


on the use of an informant? 

MR. APPLEBY: It was incorporated in my 
request number two, which is entrapment. And I 
think now it has to be modified, 

THE COURT: Let me look at it, 

MR. APPLEBY: Okay. 

Your Honor, can I direct your attention to 
the fourth paragraph of my request number two? 

THE COURT: Fourth paragraph on the first 
page? 

MR. APPLEBY: Yes. There is language in 
there that says that the mere fact that--strike 
that out. 

There are circumstances when -- 

THE COURT: Just that paragraph? 

MR. APPLEBY: Yes, your Honor. 

And then it goes on to the next page. 

MR. KLEIN: I don't think it's apropos 
here, your Honor. Tl«re is no defense. If there 
was a defense coming in of entrapment, I can 
understand it. And what happens, it's weighted 
to one side and then there is nothing on the other, 


I think that's telling them to convict. 
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That's not rig . I didn't put in a defense. 

Mx. APPLEBY: I am concerned, only, your = 
Honor, that the jury understands or that they 
like the policy of agents assuming-- 

THE COURT: We have a pattern as to the 
agents, 

THE LAW CLERK: I don't know if we have 
a pattern, but we can say something to the effect 
ox. occasion informants--the Government uses in- 
formants to gerierate cases whether you iike this 
or not, 

MR. KLEIN: The act and conduct of an 
informant should be scrutinized carefully because 
he has a stake in the outcome of the case. 

THE COURT: We have used this before. 


THE LAW CLERK: I will try to come up with 


THE COURT: Yes, we have used it before. 

THE LAW CLERK: I will come up with it. 

MR. KLEIN: On number five, couldn't we 
Say something to the jury, maybe your Honor can 
say it, as to number five, nothing was said by the 
defense and that this {s not a matter for the jury? 


I don't even know the words, but can we know or let 
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the jury know it's then Ll separate and apart? 


MR. APPLEBY: ‘This is a criminal trial. 

MR. KLEIN: I have a burden. I am defending 
somebody accused of a crime and it's not the first 
case I have, But I have another problem coming 
up: Suppose he took the position he is going 
alibi and he is not going to take the stand and 
put in the entrapment by Harvey Rosenberg; suppose 
there is a conviction and we get another attorney 
and a twenty-two fifty-five motion in stating I 
was derelict in my duties and I should have permitted 
him to take the stand and put inthe defense of 
entrapment. And I am .2ncerned with protecting 
my lisence that I have and I am worrying about that. 

THE COURT: So your position is what? 

MR. KLEIN: << don't know. It's a bad 
position to be in. 

MR. APPLEBY: If you're concerned about 
twenty-two fifty-five, just say that the Judge told 
you you can't argue to the jury. It's as simple 
as that, 

THE COURT: He is talking on the issue of 
the defendant taking the stand. 


MR. APPLEBY: I thought he was talking about 


wal” a 


the fifth count again. 
MR. KLEIN: I didn't mean to mislead you, 


Mr. Appleby. I went from that into this. 


I don't know what to say here. I must 


have advised him, but you know what happens every- 
time there is a twenty-two fifty-five, it comes 
back slanted the other way, that the lawyer, they 
didn't have effective assistance of counsel and 
he should have advised him. 

I let him make his decision on this thing. 

THE COURT: Is this his decision? 

MR. KLEIN: It's his decision after I 
explained all the whys and wherefores and contingen- 
cies. In other words, if he rests now the alibi 
only goes to the first four counts. 

THE COURT: The only thing I can tell you, 
if you want to put anything on the record that 
he says, it's up to you, if, when we resume. 

MR. KLEIN: In the absence of the jury? 

THE COURT: Yes. I will let you put anything 
on the record. I am not telling you you should do 
it or you should not do it. I am just saying I am 
making the record available to you for that purpose. 


MR. KLEIN: I would appreciate that, your 
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THE COURT: That's up to you. 

THE COURT: The suggestion here from the 
clerk is that we sever and he pleads guilty to 
count five and then the jury deliberate on one, 
two, three and four. 

MR. KLEIN: That's not good because tnen 
he loses his appeal to five. 

THE COURT: No, you can reserve your rights 
to appeal, sure. 

MR. APPLEBSY: You can do tliat, yes. 


You reserve your rizght to 


KLEIN: Even on a piea of guilty? 
APPLEBY: Of course. You could have 
done this at the beginning of the case, even on 
a plea of guilty. You can reserve your rights to 


appeal as to the legal issue, which may--and that 


way you won't have five in the case, you will have 


one, two, three and four. 
MR. APPLEBY: There is one problem there. 
THE COURT: Yes, the Government would have 
to consent to this. That's the problem. 


MR. APPLEBY: You mean about pleading guilty 
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to count five and going ahcad? But what would the 
jury think? 

THE COURT: I am--I will ask them to draw 
no inference as to that. 

MR, APPLEBY: Mr. Klein raised the 
possibility of a legal search and read inconsistent 
Grand Jury testimony and all of a sudden count five 


is dismissed and they think maybe the Govermment 


didn't do something wrong? 


THE COURT: Yes, you can consider that 


part of it, Mr. Klein, and see what you would like 
to do about that. That's a possibility. And 
because you would have to plead guilty to count 
five and you would reserve your rights to appeal 
on the legal issue. 

MR. KLEIN: The jury doesn't know that I 
pleaded guilty to count five? 

THE COURT: No. 

MR. APPLEBY: At the top of my head, your 
Honor, it sounds acceptable to the Government as 
long as the Judge charges quite specifically that 
they are not to hold-- 

THE COURT: No, no inferences or presumptions 


to count five, if we do that. 
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MR. KLEIN: And the reason I couldn't have 
done it earlier is because we didn't know which 
defense we were going to use and he didn't make 
up his mind until this moment. 

MR. AYPLEBY: You talk to him about it. 
You preserve your right and you have the same 
rights of appeal as if the jury found him qiilty 
on that count, and you are appealing it. 

MR. KLEIN: Let me talk about it, your 
Honor. But I think that would be acceptable. 

THE COURT: You have to check with your 
office on that, too, Mr. Appleby? 

MR, KLEIN: You will not ask him to be 
remanded, will you? 

MR. APPLEBY: I will consider that. I 
told you that. 

THE COURT: All right. 

As far as the charge goes, this is the 
introduction and it's bailer plate and I will read 
this: 

No statement, ruling, remark or comment 
which I made during the course of the trial was 


intended to indicate my opinion as to why you should 
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decide the case or to influence you in any way in 
your determination of the facts. If at any time 

I made any comment regarding the facts, you are 
at liberty to disregard it. 

And it goes on in that fashion. 

You are to draw no inference against the 
side against whom an admonition of the Court may 
have been addressed during the trial of this case. 

This is a pattern jury charge, 10.11, 
objections and rulings. 

It is the duty of the attorney ou each side 
of the case to object when the other sides offers 
testimony or other evidence which the attorney 
believes is not properly admissible. 

You should not show prejudice against an 
attorney or his client because an attorney has 
made objections. 

It goes on. 

The determining of facts, the jury is 
reminded before each member was accepted and sworn 
to act as a juror, he or she was askcd questions 


regarding his or her competence, qualifications, 


fairness and freedom from prejudice or sympathy. 


Therefore, those answers are as binding on each of 
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the jurors now as they were then and should remain 
so until the jury is discharged from consideration 
of this case. 

You cannot decide that you do not like the 
sections of the law that I will quote to you or 
any other part of the charge. You have the 
obligation of accepting the law as I charge it. 

There is an indictment here--I will read 
the indictment, each count, 

MR. KLEIN: If we are going to do that, we 
will have to cut off five. 

THE COURT: I will do it for you. You do 
what you want to do and I will see that it fits 
in with what you want. 

MR. KLEIN: Right. 

THE COURT: General introductory remarks 
regarding the statute involved in this case and 
individual counts of this indictment is based on 
two separate provisions of the particular same 
statute, Title 21, United States Code, Section 841. 

And while I explain each of the counts to 
you, I will reread the statute and the relevant 


portions of the offense therein. I do this in 


order to facilitate your understanding of the 
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applicable law controlling the individual count. 
I do this to emphasize it, although the counts in 
the indictment may be in certain--may in certain 
instances be based on the very same questions of 
the very same statute, each count charges a 
separate offense occurring at a separate time. 
Therefore, each count shou.d be carefully, serious- 
ly and separately and individually considered by 
you. 

And it goes on. 

Ladies and gentlemen, you will note the 
indictment charged in each > .unt charges the crime 
was committed on a certain date. And as to count 
five, the proof--I will strike that. 

MR. KLEIN: In connection with that you are 
running into alibi on or about? 

THE COURT: Please listen to it and then tell 
me what the exception is. 

Count five, the proof need not establish 
with certainty the exact date of the alleged 
offense. It is sufficient if the evidence in the 


case establishes beyond a reasonable doubt that 


the offense was committed on the date reasonably 


near the date alleged, 
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However, with respect to counts one, two, 
three and four, a different rule controls. As to 
these counts it is necessary that proof established 
with certainty the exact date of the alleged 
offense, 

Therefore, the evidence in the case as to 
counts one, two, three and four must establish 
beyond a reasonable doubt that the offense was 
committed on the exact date alleged in the 
relevant count of the indictment. 

Alibi evidence. The reason for the 
different treatment of counts one, two, three and 
four than that accorded to count five is because 
On counts, one, two, three and four evidence has 
been introduced pending to establish an alibi 
which amounts to a contention that the defendant 
was not present at the time when, or at the place 
where he is alleged to have committed the offense 
as charged in counts one, two, three and four of 
the indictment, 

If after consideration of all the evidence 
in the case you have a reasonable doubt as to 


whether the defendant was present at the tme and 


place the alleged offense was committed, you mist 
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acquit him on counts et. two, three and four. 

You must remember it is part of the 
Government's burden of proof to establish the 
defendant's presence at the scene of the alleged 
offense. The defendant does not have the burden 
of establishing his alibi. The jury will always 
bear in mind that the law never imposes upon a 
defendant in a criminal case the burden or duty 
of calling any witnesses. 

The alibi charged is from Devitt and Black, 
and it's 11.31, and cases set forth in the notes 
in 1975, pocket part; United States v. Booz, 45 
Fed, 2d 719, 721 and 723, 3d Circuit, 1971. 

Count one the indictment is based on 
Title 21 of the United States Code, Section 841 (a) 
(1) which provides in pertinent part that it shall 


be unlawful for any person knowingly or untentionally 


to possess with iritent to distribute a controlled 


substance, 

You are instructed as a matter of kw that 
cocaine is a schedule two narcotic drug controlled 
substance. 

Essential elements of the offense as to 


count one: First, if the defendant Joseph Set:er 
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possessed cocaine on or about--on--not on or about-- 
on the 17th day of April, 1975, within the Eastern 
District of New York; and, second, that the 
defendant, Joseph Setter, did so possess with the 
specific intent to distribute cocaine, a schedule 
two narcotic substance; and, third, that the 
defendant Joseph Setter did so knowingly and 
intentionally. 

Now, all of these counts are going to be 
the same, so it's no use in rereading it. 

MR. KLEIN: You're taking out, "about"? 


THE COURT: It's "on" it’s not "on or about," 


They are all the same, just that I have to 
repeat them and I have to go through then, 

And then count five is here. If I use it, 
I will use it. If I don't use it, I will not 
use it. 

MR. APPLEBY: With respect to count five, 
may I interject something? 

If the defendant decides to plead guilty, 
it's fine with me. But I will be still entitled 


te argue that the fact that the cocaine was seized, 


and ask the jury to infer based on the seizure, that 


Waxy, 
he engaged in these transactions. It will be just 
as if the Government hadn't indicted him for the 
seizure and then we argue to the jury that a 
certain amount of cocaine was seized from him 
and ask them to infer that he dealed with cocaine 
on the basis of that. 

THE COURT: I will probably have to give 
the Government that right. 

MR. KLEIN: It's not a prior sinilar act 
or something. 

MR. APPLEBY: It's a seizure, 

MR. KLEIN: You see, the spillover on that 
will contaminate the other four counts. 

THE COURT: We will look at it and consider 
it and I will tell you. We will look at it and 
consider that. 

MR. APPLEBY: I may point out, your Honor, 
the Government very often seizes evidence at the 


time of the arrest of the defendants and introduced 


that at the time of the trial. And, for instance, 


even if they were not indicted for that, for 
instance money-- 
MR. KLEIN: If you do that and there is a 


conviction across the board and I win the appeal, 
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then I have a nisteial on the other four counts. 
It spilled over. It was used as evidence on the 
other four. 
MR, APPLEBY: That would be the risk I would 
take then. 
MR. KLEIN: There is no inducement for me 
to plead to the fifth count and do that. There is 
no inducement. You will use the evidence and you 
got a deal, a guilty plea. 
MR. AFPLEBY: I want to talk this over with 
my superiors, I think it's right that I argue it. 
THE COURT: You talk it over and I am not 
re what the Court will do. The Court will 
consider it and we will let you know what we 
do and the Government has an important point. 
Now, on count five, the only real difference 
is on or about in count five, if I use it. 
MR. KLEIN: I have no alibi there. 
TuE COURT: Right. 
Cocaine is a coatrolled substance. You have 


previously been instr.cted as a matter of law that 


socaine is a controlled substance. Now, it's up 


to you, the jury, and you alone, to ascertain whether 


Or not the material in question in each of tne 
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counts presented to you was in fact cocaine, 
In so doing you may consider all the evidence 
in the case which may aid the determination of 
that issue, including the testimony of any expert 
or other witness who may testify either to support 


or to dispute the allegation that the material 


in question was cocaine, 


I might also state it is my practice to 
send all of the exhibits into the jury to use during 
their deliberations. 

MR. KLEIN: You don't send in the trans- 
eript, it's not an exhibit. 


THE COURT: No, the transcript is not an 


exhibit. 


It cannot go in. They will hae to 


call for e rehearing of the tapes. 


MR. APPLEBY: 


But it is in the evidence. 


THE COURT: Yes, but they will have to call 


for a rehearing as to the transcripts. See that 
that doesn't go in. 
MR. KLEIN: But the next time they do it, 


they don't have the transcripts in front of them. 


THE COURT: Right. 
Actual amount of cocaine need not be proved, 


That charge is given to them. 


Summation - Appleby 777 


- x 
The defendant did evefything he could to cloud 
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Definition of distribute, definition of 
possession, knowingly; defin‘ttion of willfully, to 
act; definition of specific intent applicable to 
all offenses charged in the indictment. 

MR. KLEIN: You forgot to mention character 
evidence before. You should have something on 
character evidence. 

THE COURT: Proof of knowledge and intent; 
credibility of witnesses, 12.15 of the Patterns. 
All available evidence need not be produced. 

The law does not require the prosecution to call 

his witnesses, all persons who may have been present 
at any time of the case or who may appear to have 
some knowlege of the matters at issue in this 

trial. Nor does the law require the prosecution to 
produce as exhibits all papers and thing mentioned 
in the evidence. 

However, in judging credibility of witnesses 
who have testified in considering the weight and 
effect of all evidence that has been produced, the 
jury may consider the prosecution's failure to 
call other witnesses or to produce other evidence 


shown by the evidence in the case to be in existence 


and available. 

Absence of informant Harvey Rosenberg, 
equally wnavailable to both sides. This is Govern- 
ment's request number one. 

And after that is 11.33, absence of witness 
equally available to both sides. 

And then tape recordings of conversations 
allegedly taken place between the defendant and 
third parties-- 

MR. APPLEBY: Your Honor, with respect to 
the witnesses equally available, who does that 
apply to? I think it might be inapplicable in this 
case. 

THE COURT: It is inapplicable, it is in- 
applicable. 

Thank you. 


I really felt it might be necessary, but it's 


THE CLERK: Because you have had the 
stipulation of the agent this morning. 

MR. KLEIN: Right. 

THE COURT: Now, it's obvious that an import- 


ant question for you to determine in your careful 


consideration of this case is whether or not Joseph 
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Setter is in fact one of the parties to the tape 
recordings of conversations which allegedly took 
place between the defendant and third parties. 


Now let me emphasize this to you, because 


it is of crucial importance: The Court has 


admitted these tape recordings into evidence for 


your careful consideration and yours alone. The 
Court has absolutely no feelings one way or another 
and has made no judgment as to whether or not 
Mr. Setter is in fact one of the parties to the 
taped conversation. The Court has merely found 
as a matter of law that you should be able to 
tapes both as to what was said and 
as to who the parties were to the se conversations. 
I cannot emphasize strongly enough to you 
that by admitting these tapes into evidence I have 
not formulated an opinion as to the participant's 
identities or as to the substance and import of 
the conversations. These are questions for you 
alone to decide. 
And in this regard let me say this to you: 
The transcripts which yo: «ead along with the 
rendition of the tapes are not evidence, but were 


merely devised to facilitate your listening. It 
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is only what you have heard and understood which 
is evidence. 

This is very important, so I will repeat 
this now: It is the tape recordings which ace 
evidence and not the transcripts. These transcripts 
were given to you only in the order that they might 
assist you in understanding a tape recording, the 
tape recordings. And, therefore, I direct you 
to rely only on what you actually heard from the 
tape recordings. | 

If there is a conflict with the tape 
recording and transcript or of the two don't 
conform, then you must disregard the transcript. 

Furthermore, let me say this to you: If 
you desire after you retire for your deliberations, 
you may have these tape recordings replayed. Just 
knock on the door and hand a note to the United 
States Marshal, et cetera, et cetera. 

Request number three is next. 

Defendant takes the stand is out. 

I am going to put in there a charge on the 
failure of the defendant to take the stand. 

MR. KLEIN: What would that be? 


THE CLERK: I will read it to you. 
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THE COUR: if, right out of the Patterns. 


MR. KLEIN: I was wondering if I was better 


THE COURT: It's up to you. I am not telling 
you whe* to do. 

MR. KLEIN: All right. 

TH COURT: Effect of prior inconsistent 
statement or conduct by a partv not a witness-- 
this is 12.13 of the Patterns. 

11.30, character evidence, reputation of 
the defendant. I will give the Pattern just as 
soe. 

MR. KLEIN: All right. 

THE COURT: 11.27, opinion evidence, expert 
witness. 

12.05, Sepeechnent.. inconsistent statements 
or conduct, 

Testimony of federal officials. The 
believability of every witness is for the jury. 

The fact that such a witness has come before you as 
a Government agent should not in the least change 
your attitude in this respect. Their testimony 


does not deserve either sreater or lesser believable 


OE 
credibility simply because of their official 
status. Whether you do or do not believe any 
witness must depend on how truthful you judge 
that witness to be after you heard the testimony 
and formed your own conclusion as to the witness’ 
believability. 

Judging the evidence. 

Jury's recollection controls. 

Punishment is for the Court. 

Tt excludes sympathy and antipathy. 

Unanimous verdict, and then verdict. 

MR. KLEIN: I have one additional request, 
and that is that I respectfully request your 
Honor to charge the jury that if they feel that 
Seti:er possessed or sold narcotics to either 
Copeland or Rosenbers, but not on those days, at 


some other time; they must acquit because of 


confrontation, The man is entitled to be apprised 


of the specific nature of the charges against hin, 
THE COURT: That's consistent with the alibi 
position, 
MR. KLEIN: Would your Honor so charge? 
R. APPLEDY: I think it's incorporated within 


' ro 
your Henor's charge, 
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COURT: I think it is, too. 


= CLERK: It's stated in the positive 


THE COURT: The alibi specifically instructs 


the jury. I will leave the charge just as it is. 


MR. KLEIN: All right. 

I can argue it. 

The only observation I make now, when you 
said you car ‘ome back to have the tapes replayed, 
you're singling out the tapes. 

THE COURT: It's up to the jury. 

MR. KLEIN: Couldn't you tell them that they 
can have any exhibit sent into them? 

THE COURT: They would have to come in the 
courtroom to hear the tapes. There is no other 
way it can be done. 

KLEIN: Yes. 
COURT: All right? 
KLEIN: Yes. 

THE COURT: That's the charge, 

MR. KLEIN: Okay. 

THE COURT: And it's 1:25 now. I said 2:30. 
So that gives you your lunchtime. 


Come back and you will decide about count 
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five and what you want to do. Talk to him outside. 

MR.KLEIN: It depends also on whether you 
will permit him to use the facts on count five as 
probable evidence that he -ommitted one, two, three 
and four. 

THE COURT: You consider it and the Court 
will look into it and before we will start we will 
go into it. 

All right, Mr. Appleby? 

MR. APPLEBY: Yes, your Honor. 


THE COURT: Thank you, 


(Luncheon recess.) 


AFTERNOON SESSION 


A 2 
(The following takes place out of the 


presence of the jury.) 

THE COURT: First I will take Mr. Klein. 
What do you wish to do? 

MR. KLEIN: I have no choice, but to go 
ahead. 

THE COURT: You are going to put him on the 
stand? 

MR. KLEIN: No, I will stay right now. 

THE COURT: Or do you want him to say he 
will not go in or aren't you interested in that, 
or do you want him to say he will not go on the 
stand? 

MR. KLEIN: Say what? 

THE COURT: Your client. 

MR, FKFVUEIN: May I put something on the 
record, if your Honor please? 

THE COURT: Yes. Go right ahead. It's 
up to you, 

MR. KLEIN: Your Honor, I have acted as 
couneel for Mr. Setter and tried to advise him 
to the best of my ability. And two possible 
defenses were suggested in this case, one of alibi 


which only spans the first four counts; and the 


sO 


Colloquy P 773 
other of a possible defense of entrapment, which if 
strong enough would span the five counts, 

In order to establish entrapment Mr. Setter 
will have to take the stand. If he took the 
stand-- 

THE COURT: You don't have to explain it 
to me. All I am asking you, is he saying he is 
taking the stand or not taking the stand. 

MR. KLEIN: Have you decided where you want 
to 207 

THE COURT: Speak louder and repeat it so 
the reporter can set it. 

MR. KLEIN: You have to make a decision whe- 
ther you want to take the stand and go ahead with 
the entrapment defense or not take the stand and 
stand on your alibi defense which only goes to the 
four counts, 

THE COURT: This is oniy for the record 
and has nothing to do with your defense and this 
is something the jury knows nothing about. You 
are not required to take the stand and you can 


stand on your richts. You have a constitutional 


right to say nothing and in that event I will give 


a charge to the jury to the effect that this is 
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your right and they are to draw no inferences or 
presumptions by virtuc of the fact that you do not 
take the stand. 

But if you wish to take it, that's up to 
you. And if you don't wish to take it, that's 
your business, and you are ont required to take 
the stand. 

Do you understand that? 

MR. KLEIN: In other words, you would then-- 
on the fifth count you would depend solely-- 

THE COURT: It has nothing to do with 
nothing. Does he went to take the stand? 

MR. KLEIN: Do you want to take the stand 
or not? 

THE DEFENDANT: No, sir. 

MR. KLEIN: What? 

THE DEFENDANT: No, sir. 

THE COURT: You understand what the Court 


has told you? 


THE DEFENDANT: Yes, sir. 


THE COURT: Thank yor. 
I want to put it on the record. 
Thank you. 


What else do we have? 
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MR. KLEIN: thing else, your Honor. 


THE COURT: What are we going to do with 
count five if you are going to do anything? 

MR. KLEIN: I would respectfully move to 
Sever and ask the Prosecution be not permitted 
to allude to the facts of count five, 

THE MURT: You mean sever and plead guilty 
to that count? 

MR. KLEIN: Yes, and preserve my rights. 

THE COURT: Reserve your rights of appeal 
as to the legal issues in count five? 

MR. KLEIN: That's right. 

THE COURT: The Court will permit you to 
do that, but I will hear what Mr. Appleby has to 
say. 

MR. APPLEBY: First Of all, the fact that 
he pled Suilty is even a Stronger reason for us 
£9 argue that the Surrender of the cocaine is 
evidence of the narcotics dealing, In other 
words, the fact that he pled guilty is a stronger 
reason we can arsue on Summation. And we will not 
consent to that Procedure. We will Strongly oppose 
it; and I have talked to ay superiors on that. 


THE COURT: They are not consenting to that. 
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to proceed on summations? 


your Honor. 
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The defendant did evefything he could to cloud 
the issues in this cate, to raise smoke screens, 
to divert your attention from the real issues 
in this case. 

The real issues in chis case are whether the 
defendant sold to Harvey Rosenberg on April 17th, 
1975, approximately an eighth of a kilogram of 
cocaine, 

the secend issue is whether in fact he 
sold on April 28th, 1975, another eighth ot a 
kilogram of cocaine to Det. Copeland, an tmder- 
cover agent. 

And finally, ladies and gentlemen, the 
issue is whether a quantity of cocaine was seized 
from the residence of the defendant on July 3rd, 
1975. 

I would submit to you that the Government 
has not only proven the defendant guilty beyond 
> reasonable doubt in this case, but beyond all 
possible doubt. And try as they might, and they 
try very hard, there was no getting around the 
fact that the defendant sold directly to = ‘“ederal 


agent a large quantity of cocaine; a large quant.' 


- 


of cocaine was seized und he was caught red-handed 
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on July 3rd, 1975. 

Now, since we have had a three day interval, 
holiday period, and since the case has lasted beyond 
a week, I would like to outline and go over the 
facts very briefly with you in chronological order, 

The evidence in the case did not come in 
chronologically, so I think it's a good opportunity 
to go over the events of this case in sequence. 

Now, we started out with the arrest of 
Harvey Rosenberg. Harvey Rosenberg was arrested 
for dealing with “caine. He was looking for 
leniency with the Government. Because he was 
looking for leniency with the Government he 
decided to help the agents in locating dealers 
in cocaine. He didn't do it because he was a 
public spirited citizen trying to rid the world 
of narcotics dealers. He did it for his own 
benefit. 

Nov, incidentally, with respect to Harvey 
Roeenberg, as is obvious, Harvey Rosenberg has 
not testified in this case. You are to draw no 
inference one way or another as to why Harvey 


Rosenberz was not called as a witness in this case. 


He was unavailable. Judge Bramwell will charge 


— om 
SEN ie 
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you with respect to a ey Rosenberg's testimony 
aad his unavailability. And I will ask you to 
listen very carefully as to that point. 
But the bottom line as to Harvey Rosenberg 


is that you are to draw no inference against the 


defendant and you are to draw no inference that 


he was to give testimony contrary to that which 
the agents gave, and you are to draw no inference 
against the defendant. 

In any event, Harvey Rosenberg informed the 
agents of the dealings of Mr. Setter in narcotics. 

The investigation began full blown on April 10th, jit 
1975. And at ctnat time you will recall Harvey 
Rosenberg placed an undercover telephone call to 

Mr. Setter at his place of business at Exclusive 
Motors, 

Now, these undercover telephone calls, ladies 
and gentlemen, which are monitored by the agents, 
are an accepted law enforcement technique. And 
Judge Bramwell will charge you with respect tc 
that. There is nothing illega: about them. It's 
a common practice that law enforcemert officers 
will use, 


And the purpose of that call, if you 


remember, is to arrange > purchase of cocaine. 
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Ideally, ul adie would have Liked on 


that occasion to introduce the undercover detective 
who we now know to be Det. Copeland to Mr. Setter. 
That was the purpose of tl.ec telephone call. 

Of course, we realize that Mr. Setter is at first 
balked and it was necessary for Mr. Setter to sell 
directly to Mr. Rosenberg on the first occasion. 

Now, there has been a question raised in 
this case as to the identity--of Mr. Setter's-- 
as to Mr. Setter's identity on this telephone call. 
The question tefore you, is this Joseph Setter who 
was on this telephone call with Harvey Rosenberg 
or was it not Joseph Setter. 

I suggest to you risht at the outset of 
this first telephone conversation, that issue is 
put completely to rest. First of all, Harvey 
Rosenberz is calling 773-0268. That's the number, 
you will remember, of Exclusive Motors. 

Renember, I showed Mr. Meltzer this business 
card which Mr. Setter had given to Det. Copeland 
later on and I asked him about 773-0268, and he 
said that's the number of Exclusive Motors. 

s the number tnat Harvey Rosenbergs 


calls on the first telephone call. That is also 
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the business place of Mr. Setter. 


And then Rosenberg calls up, he asks--he 
says, "Exclusive Motors--excuss me, an unknown 
male says, Exclusive Motors. 

And Harvey Rosenberg says, Joe Setter, 
please. 

There is a pause of about two minutes 
twenty-five seconds and then Joe Setter gets 
the line. He says, hello. 

Harvey Rosenberg says, Joe Setter. 

And Joe Setter says, yeah. 

So who is answering the phone there? Joseph 

There are not two people at Exclusive 
vith the name Joe Setter, 
~ There are five employees there, Obviously 

it's Joseph Setter who is getting on this telephone 
call. 


. 


Incidentally, ladies and gentlemen, there is 
an interesting sideline to this first part of the 
conversation, Harvey Rosenberg Says, "Yeah, you 
stiff. You went to Puerto Rico. Nice, risht." 

And Joseph sieves says, "Yeah," and he 
talked about his te.., et cetera. 


, 


Do you recall the testtuony of Bernard 
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Meltzer when he was trying to give an alibi for 


Joseph Setter on April 17th? He told you and 
cestified that Joseph Setter had just been on 
vacation just before the April 17th incident and 
this ties in beautifully, 

So at this point there is no question it's 
Joseph Setter on this telephone call talking to 
Harvey Rosenberg, 

And then the conversation goes on and they 
are taiking cbout slacks. 

Obviously, ladies and gentlemen, you can 
review this tape at any time. They are not talking 
about slacks. The $4800 for the Slacks, you will 
recall on April 17th when Rosenberg purcha: :d tb. 
cocaine from Setter he paid $4800, 

So obviously wha- they are talking about 
here is a narcotics transaction. And the wh-le 
flavor of this transaction is a narcotics trans- 
action, They are avoiding talking about the 
word "narcotics," or "cocaine," 

And they talk about the forthcoming deal 
that is to take Place. And there is discussions 
about previous transactions that the defendant 


Joseph Setter had, 
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And then at the end of the conversation 


Harvey Rosenberg asks Joseph Setter for his 
residence because he wants to know where he should 
go to purchase the narcotics. And Harvey Rosenberg 
says, "All right, sat is the address?" And they 
go on. 

And then the second to the last page Joseph 
Setter gives Harvey Rosenberg his address, 54-16 
Glenwood Road, 

Now, that ladies and gentlemen, as we 
all know by now, is the residence of Joseph Setter, 
Does that indicate to you that Joseph Setter was 
on this telephone call or does it not indicate 
that. 

There was more evidence, ladies and gent le- 
men, sh respect to the identity of Mr. Setter 
on this telephone call. Sgt. Rawald and Agent 
Richel interviewed the defendant approximately 
two to two and a half hours after his arrest. 
They became familiar with his voice. They listened 
to his voice on the tape and they compared it 
and found it to be the same, 

Furthermore, aie remember tne testimony of 


I believe it was Officer -estivo. He said that 
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Harvey Rosenberg cakes etter know each other. 


So I think when you add up all these factors, you 
have to come to the conclusion that it can be 
none other than Joseph Setter on this telephone 
call. 

And, incidentally--I will talk about these 
other two telephone conversations and this Kel 
set later. But throughout Mr. Rosenberg or 
Det. Copeland referring to Joe, Joe, again indicating 
it's the defendant Joseph Setter. 

Then we learned, ladies and gentlemen, 
pursuant to the April 10th t~-lephone conversations, 
on April 17th Mr. Rosenberg meets the agents at 
the New York Joint Task Force. At that time they 
decide how they are going to purchase a quantity 
of cocaine from Mr. Setter. At that time Mr. 
Rosenberg is wired up with a Kel recording device. 
This is done in the presence of the agents. 

Approximately 5:00 P.M. the agents go with 
Rosenberg to Setter's residence, 54-16 Glenwood 
Road. Rosenberg is searched before he enters 
Setter's residence, He is found to have nothing 
on him but approximately $12 in currency. 


Rosenberg goes into Setter's residence. 
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He stays there for ASS while, he comes out 


of Setter's residence and goes to Det. Copeland's 
car. He tells Det. Copeland that Setter wants 
$4,800 for the eighth of a kilograz. Det. Copeland 
gives him the $4,800. 

Incidentally, ladies and gentlemen, you 
will recall there was surveillance in this case. 
Officer Golub saw the defendant Setter pull up 
in a late mode! Pontiac with dealer's plates number 
42-852. That, as we just heard today, is the 
dealer's plates that Exclusive Motors has. Golub 
observed Setter enter his residence shortly before 
Harvey Rosenberg goes in to purchase the narcotics, 

Incidentally, Officer Golub also saw Setter 
leave his residence shortly after the narcotics 
transaction was consummated. 

So getting back to Rosenberg, he gets the 
$4,800 from Dec. Copeland. He gees into Setter's 
residence. He purchases an eighth of a kilogram 
of cocaine and the transaction is consummated, 

Now, we have heard there was a recording mae 
of this conversation. And again, if you want to 
hear it in your deliberations, these recordings 


can be replayed. 
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Now, I am not going to review in detail the 


recordings, lad‘ » and gentlemen. But suffice 

it to say the defendant Joseph Setter indicates 

his complete familiarity with the narcotics 
business. He is talking about 1-26. He is talkir.z 
about how to bag cocaine. He is talking about 

how to cut cocaine. He is talking about kilograms 
and talking about previous transact ions he has 

had. And I will read from one excerpt. Setter-- 

I will delete the profanities--believe me, I know 
what I'm doing. 

MR. KLEIN: I object to reading from this. 
This is not evidence, t's the tape that governs. 
This is merely a guide and reading from a guide, 
and it's up to the jury to determine whether that 
guide is what they heard and what actually came 
across the tape. 

THE COURT: Overruled, 

I will permit the prosecutor to point to 
those areas thet he feels the jury should listen 
to or should hear if they are intercscted in it, 
of course. We know, of course, the trare:ripts 
are not for the jury's use. The only taing the 


jury would be able to do is hear a replay of the 
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tapes. But I witl pooch the prosecutor to point 


to these portions of what he may desire to point 
out to the jury. 

MR. APPLEBY: Setter says, "I know, I know, 
and believe me, I know what I'm doing. I didn't 
start this yesterday and I didn't do this--like 
today is the first time. Now, you know I know 
what I'm doing. The only way to control over this 
thing is to do it, you know, the way I know that 
it's going to work. If I start around every time 
I got to reach out, it's just like, you know, when 
you're dealing with a wholesaler and you give hin 
a check, he gives you a check and the thing bounces. 
You learn your lesson and well, this situation is 
the same way." 

And then later on, ladies and gentlemen, 
and you can listen to this tape carefully if you 
want to or if you wish to, but at one point I 
believe it's at Page 2, we hear the sound of a 
file cabinet open, and that's the sound of the 
file cabinet where Setter kept the cocaine that 
he is dealing in. 

MR. KLEIN: I hesitate to interrupt, but 


that's rather speculation, isn't it? 
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except that if he wishes to so state as to count 
five. But it is speculation. I agree with you. 

MR, APPLEBY: All right, your Honor. 

Then they start talking -bout weighing 
the cocaine, talking about kilograms and spoons. 
And then Rosenberg, cording to this tape, leaves, 
goes to the outside and talks to Officer Ryan. 

He says, “All right, Jack--" and you even 
hear the voice of Det. Copeland when he says some- 
thing, and later Det. Copeland says he is stzu ing 
there watching. But you can hear closely that 
it was Det. Copeland's voice. 

Ladies and gentlemen, I think it was 
approximately seven agents who were surveilli: z 
Harvey Rosenberg. 

Now, were they there on April 17th or not 


there? Does this recording indicate that Harvey 


Rosenberg was at Joseph Setter'’s residence? Does 


a.l the evidence in the case indicate that Harvey 
Rosenberg was at Joseph Setter's residence? 

Ladies and gentlemen, a quantity of cocaine, 
as I said before, was seized from his residence on 


July 3rd. Does that indicate to you that in fact on 
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April 17th, 1975, Joseph = sold an eighth 


of a kilogram tc Harvey Rosenberg? 

And I mention these things, ladies and 
gentlemen, because ~‘e defendant raised an alibi. 
He claims this never happened. He claims he 
was not there on April 17th. And he claims he 
didn't sell to Harvey Rosenberg an eighth of a 
kilogram on that date. 

And we go to April 24th. And this is where 
the actual introduction of Det. Copeland to 
Joseph Setter occurs. Mr. Rosenberg introduces 
Det. Copeland to Joseph Setter and this occurs 
at the Grotta D'Oro Restaurant. 

And again, ladies and gentlemen. -his 
transaction was observed by Officer Ryan and I 
think it was three other agents. And you will 
recal! that Bernard Meltzer told you on this April 
24th day, this is when the stabbing incident 
supposedly occurred at Exclusive Motors. 

But on that date the defendant is seen with 
dealer pla.: 42-852. There is an introduction and 
then Joseph Setter says to Det. Copeland that he 
would like to deal in cocaine with him but he would 


like to deal in a few smaller packages first and 
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they agreed to FM C d they agreed at a future 
time they will deal in larger quantities. 

At that point Joseph Setter gives Det. 
Copeland his telephone nurbers; the first is that 
he gives his home telephone number and the other 
two are the business telephone numbers. And uj 
that's in evidence and you can look at it. 

Does this indicate that on April 24th Joseph 
Setter met with Det. Copeland and Harvey Rosenberg 
or does it not indicate that? 

Then we get to April 28th, ladies and 
gentlemen. At that tir: Det. Copeland goes 
directly to Joseph Setter's residence at 54-16 
Glenwood Road. Again he is being surveil*-- 
by approximately seven other agents from the 
New York Joint Task Force. Det. Copeland goes 
into Setter's residence, Setter puts him in the 
kitchen. He says he has to go into the living 
room. 

At that time Det. Copeland hears a female's 
voice. During the transaction Joseph Setter gives 
Det. Copeland a plastic bag of cocaine and a 
vial. Here it is, Exhibit 3 is the vial to Det. 


Copeland, Exhibit 2 is the plastic bag. 
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Did Joseph sect? give Exhibit 2 and Exhibit 


3 to Det. Copeland or did he not? Where did 
these exhibits come from? Were they just man- 
ufactured out of thin air? 

And then Det. Copeland inspeci:s the 
merchandise, the cocaine. They put it ona 
triple beam scale and it's determined that it's 
slightly light. 

Then Joseph Setter goes back into the 
living room and he says, "I'll rectify these 
matters," 

He comes back out and he adds a littie bit 
cocaine in the plast‘c bag. He blamed the shortage 
on kis girlfriend Debhie Pernice and he says 
she is messing around with ic. 

Finally Setter told Det. Copeland he had 
a quarter of a kilogram available in the future 
and they would be able to deal with that quarter 
of a kilogram. 

Det. Copeland gives him $5,500. Det. 
Copeland receives the eighth of a kilogram and the 
transaction is complete. 

Setter takes the $5,50C and he places it 


in his yellow terry cloth robe. 


Summation - Applel 792 


~é 
Det. Copeland festitted he had a_yellow 


terrycloth robe. 

I ask, if you recall, Debbie Pernice, 
whether he owned a yellow terrycloth robe and she 
said he did. 

How did Det. Copeland know that, He knew 
that because on April 28th he was at Setter's 
residence and he did receive an eighth of a 
kilogram of cocaine. 

Incidentally, I also asked Det. Copeland 
to describe the inside of Setter's residence. And 
you can hear that testimony if you want .o. But 
to make a long story short, he described that 
residence exactly the same way Debbie Pernice 
described the residence. 

How did Det. Co,xeland know the layout of 
that home? 

Then, ladies and gentiemen, there was another 
tape recording piayed for you and that wac on 
May i9th when Det. Copeland placed a cail, again 
to telephone number 773-0268, the number of 
Exclusive Motors. 


Det. Copelend says, "Hello, can I speak to 
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Setter says, m dott Sf 


And then they have a conversation and Det. 
Copeland complains about the quality of the 
cocaine, 

And again Mr. Setter in this ccnversation 
indicated nis complete familiarity with how cocaine 
is distributed on the street level. He knows how 
it works. 

But the important thing in this case, ladies 
and gentlemen, in this conversation Copeland and 
Setter referred to the little bottle that 
Copeland had just received from Setter on April 
28th. Copeland says, "You told me that would 
strengthen things, you know what I mean," 

Setter, "Yes, the first one, the first one 
you said was better." 

Det. Copeland, "The little bottle." 

Setter, "Yeah," 

What is the litcle tottle? The little bottle 
is Government's Exhibit 3. 

This conversation is referring back to the 
April 28th transaction that Copeland and Setter 
engaced in, 


So again, does this conversation indicate to 
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you that . 2s 1978, Det. Copeland purchased 
an eighth uf ‘ram of cocaine from Joseph 
Setter or “o. - not? 

Now, ladies and gentlemen, that very briefly 
was the Government's case. And as is true in 
most criminal cases, the d sense stategy emerged 
in the cross of Mr. Klein. And I suggest to you 
that if you analyze the cross in this case you 
realize not that--all that you heard was smoke 
screens, smoke screens intended to divert yc. - 
attention from what really happened in this cas’. 

Remember the cross about the chain of 
custody, how many days each person in the chain 
from the vault to the chemist held it, held the 
cocxine. 

MR. KLEIN: Your Honor, this is improper. 
It's part of my defense. I have a right to check 
the chain of custody and I don't like it Labeled 
like a smoke screen. It's not right. 

THE COURT: No, he has every right to check 


the chain of custody as part of the defense and 


there should oe no comment that there was anything 


improper when they request that in the Government's 


case. 
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MR. smal” ies and gentlemen, there 
was further cross-examination <. breakings in the 
tapes. There was cress-examinatioa on whether the 
field test indicated the fact whether it was 
cocaine. There was lengthy cross-examt:.’ on of 
Dr. Sawinski. And chere was cross-examinatic o f 
Det. Copeland, whether he is color blind or not 
color blind. 

What was the point? What is he trying to 
prove? 

Is this cocaine or is it not cocaine? Of 
course it is, 

And I suggest to you, you have heard nothing 
in this case which may suggest otherwise. 

MR, KLEIN: May I ask for an instruction 
at this point? I am not required to do anything, 
It's the Government's burden of proof and I have 
a right to defend, 

THE COURT: “iac's right. You don't have 
to do anything. It's the Government 's responsibility, 

MR. APPLEBY: After the Government rested 
in this case, ladies and gentlemen, the two pronged 
defense in this case really emerged, 


‘ 


The first we had heard was character. The 
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defendant called a a4 of friends of his, a 


couple of people who knew him for a period of time, 
who testified that Joseph Setter has an excellent 
reputation iu the community for truth and veracity. 

Now, ladies and ge iiemen, Mr. Klein has 
a right to present this evidence, there ‘s no 
question about it. But whac did those witnesses 
have to dv with the facts of this case? What do 
those witnesses who know nothing about whet 
occurred on April 28th, April 17th and Ju.zy 3rd 
have to do with this case? Why were they called? 

And again I suggest to you thar it's a 
smoke screen. They -end to divert your atter ion 
from the real issues in the case. 

MR, KLEIN: Your Honor-- 

THE COURT: That's his opinion. You you 
tell them it's not a smcke screen when you -* wp, 

MR. KLEIN: I certainly will. 

THE COURT: Is that he has bittnods when 
he speaks of the defenge, he can say that. This 
is a different area. 

MR. APPLEBY: Incidentally, ladies and 
gentlemen, when I talk about the defense here, 


entrapment is not an issue in this case, There is 


i 2 


¢ ; q. 
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no issue of entra 1t and you shouldn't speculate 


abouc it. 

I believe at one point Mr. Klein through 
his cross-examination tried to raise this issue 
of entrapment. 

MR. KLEIN: I move for the withdrawal of 
a juror and the declaration of a mistrial. This 
is improper at this time and in view of what 
we discussed in chambers, your Honor. 

THE COURT: The application is denied. 

MR. KLEIN: I certainly object to this type 
of summation. 

MR. APPLEBY: Your Honor, I am just trying 
to point out what is not in tue case here. I 
think I am entitled to it. 


THE CORT: I will permit him, I will permit 


MR. KLEIN: As Judge Bramwell will charge 
you, entrapment is not an issue in this case. 

THE COURT: I don't intend t> charge as to 

It's not an issue. 

MR. APPLEBY: That's correct, your Honor, 

THE COURT: I won't charge it. 


MR. KLEIN: May we approach the side bar for 
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a moment. 

THE COURT: We can speak at the side bar. 

(The following takes place at side bar out 
of the Fearing of the jury.) 

MR. APPLEBY: Your Honor, this is fair 
comment. I am entitled to show what he has brought 
up and not brought up. This is fair comment. 

THE COURT: Keep your voice down. 

MR. KLEIN: I am asking for uw charge that 
he doesn't have to take the stand and not having 
to comment. You're putting a burden on me to 
answer questions in the case. 

THE COURT: You cannot put a4 burden on hin. 

MR. APPLEBY: I am trying to show that itwas 
implied by his cross~examination,. 

THE COURT: Yes, but you cannot put a burden 
on hin. 

MR. APPLEBY: He raisec the issue and I am 
trying to say it's not in issue and I am showing 
how the defense shifts its issue. 

THE COURT: That I will let him do. 

MR. KLEIN: I am allowed to do that, am I 


oa 


THE COURT: Come back. 
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THE COURT: That I will let him raise as 
fair comment. 

MR. KLEIN: That we changed the defenses? 

We never rai:ed any--the only one who can 
raise the eatrapment issue is the defendant when te 
takes the stand. 

Anytime he mentions entrapment the jury will 
wonder why he didn't take the stend to prove it, 

MR. APPLEBY: I am trying to show te implied 
certain things and then he shifted positions. 


THE COURT: This is what happened in the 


MR. KLEIN: What good is the instructions 
that my man didn’: have to tike the stand? If 
puts a burd . on him co answer something not in the 
case, 

THE COURT: What I will do to clear it up 
is just to cut it off right away. 

MR. KLEIN: You sald it already, 

THE COURT: Cut it off. Don't continue. 

(The following takes place in open court and 
in the presence of the jury.) 

MR. APPLEBY: Ladies and gentlemen, finally 


~he defendant raise the defense of alibi, simply 


stating,. he said, on April 17th, 1975, he didn't 
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sell any narcotics hee Rosenberg. And on 
April 28th, 1975, he didn't sell any narcotics to 
Det. Copeland. 
And, incidentally, ladies and gentlemen. 
I would like to point out one thing. With respect 


to the July 3rd, 1975 seizure, I woul. like you 


to listen very carefully to the remarks of Mr. 
Klein and listen and see whether Mr. Setter has 

an alibi for July 3rd, 1975. Because I can suggest 
to you, you can search and search his remarks and 
search and search the record in this case and you 
will find no alibi for that day. 

The evidence of the seizure from the 
defendant's residence ~n that date stand absolutely 
uncontradicted in this case. And that's very 

4 very important to keep in mind when you begin your saa 
deliberations. 

As I said, the defendant claimed his innocence. 

He said he had nothing to do with the 17th and 28th 
transactions. And if Mr. Setter is right, not 

only that the Government failed to meet its burden 
in the case, but what we have been engaged in the 


past week or so is a terrible exercise of injustice, 


And if he was present, ladies and gentlemen, 
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if he did engage in those transactions on the 17th 
and 28th, then he is guilty as clarged and it's 
your obligation to render a verdict that says so. 

Now, in support of his alibi Mr. Setter 
called a number of witnesses. The first witness 
v8 Bernard Meltzer. He testified that on April 
Joseph Setter was at Exclusive Motors the entire 
day, non stop, uninterrupted, from approximat«iv 
quarter of nine to 6:30. And Mr. Meltzer said he 
remembered this distinctly because they had a 
difficult job to do on a Mercedes Benz and because 
that was the day that Joseph Setter did the payroll. 

Mr. Meltzer remembered fifteen months ago 
all these events absolutely distinctly, no doubt 
about it in his mind, He remembers this Mercedes 
Benz absolutely distinctly. He remembers exactly 
how it was worked upon. He remembers there was 
a mechanic next to Mr. Setter working on it and 
from his office he was able to see the entire premises 
of Exclusive Motors and he kept his eye on Joseph 


Setter. 


I would suggest to you, ladies and gentlemen, 


if you use your common sense and your everyday 


experience, that testimony is just not credible. 
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How is it as g- MA sits on this 
witness stand now and reflects on an event that 
occurred fifteen months ago, how is it that he is 
able to recall so distinctly that he had hiseye 
on Mr. Setter the entire day for approximately 
nine hours or so? 

And remember, Mr. Meltzer told you Exclusive 
Motors are on premises 100 yards by 100 yards. 
And Mr. Meltzer first testified to it--he may not 
have remembered--but 100 yards is the length of 
a football field. And Mr. Meltzer, from his little 
desk, is able to watch Joseph Setter's mrrements 
and every movement on this 100 yards by 100 yards 
premises, 

I suggest to you that it does not make 
sense and there were a lot of things in Mr. 
Meltzer's testimony that just didn't make sense. 


He was able to remember the Mercedes Benz 


very well. And when I asked him about the yellow 


Cadillac, he had no recollection of it. 

And finally after having to produce his 
records and coming back to cour:, he remembered 
there was a yellow Cadillac. 


Do you remember, ladies and gentlemen, what 
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you did a week ago as distinctly as Mr. Meltzer 


remembers an event he, that cccurred fifteen 
months ago? 

Mr. Klein <'<s him, "Did you con{ire up 
the defendant Joseph Setter working on that car 
distinctly or did you conjure up him doing that 
payroll distinctly?" 

And Mr. Meltzer says, "Yes, beyond all doubt." 

He conjur up, ladies and gentlemen, 
There is no question about that. 

But there was some very odd things about 
Mr. Meltzer's testimony. For example, under the 
Rules of our Criminal Procedure the ‘efendant has 
to give the Government notice of an alibi. When 
they give us notice of an alibi they must give us 
the names of the witnesses and addresses of the 
witnesses so we can contact and interview chem 
when we want to. 

How is Mr. Klein--and you recall when I 
asked Mr. Meltzer, he testified prior to the agents 
coming down and interviewing him he had no knowledge 
of the Setter case, he had no knowledge that Mr. 
Setter was indicted, 


How is Nr. Klein's office going to come up 
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(CP? 
with the name‘of Bernard Meltzer as a possible 


witness without Mr. Setter or someone on Mr. 
Setter's behalf talking to Mr. Meltzer? 

Obviously Mr. Meltzer talked to Mr. Setter 
or someone on his behalf. How else could they 
have gotten his name? 


I suggest to you, ladies and gentlemen, 


and I will not go into detail with respect to 


Mr. Meltzer s testimony, but there was some very 
odd things about it with respect to the stabbing 
iz.sident that he remembered all of a sudden on the 
stand so well so he can give an alibi t% the 
defendant on April 24th. 

I suggest to you Mr. Meltzer didn't prove 
the defendant's alibi whatsoever, As a matter of 
fact, I would say he helped the Government prove 

vs own case. Beccuse after the Government r quested 
him to do it and after about two days he { nally 
was able to bring in those plates which he told 
you at first he had no knowledge of or he couldn't 
remember. And those plates, ladies and gentlemen, 
I forget the number now, are the same plates shat 
the agent saw Joseph Setter using on his automobile 


on April 17th and April 28th. 
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And also, finelly na brought in those 
records with respect to the purchase of automobiles. 
And we will learn that as a matter of fact, although 
at first he wasn't so eager to tell us, that in 
fect he had a yellow Cadillac on his premises at 
that time. He told us it was really beige. I 
will let you determine whether that was true or not. 

But to make a long story sho. :, I suggest 
to you that Mr. Meltzer was not entirely candid 


with you in this case. I know what you expected 


when I was cros.-examining him as in Perry Mason, 


I don't think he was going to break down crying 


and admit it was a phony alibi. And this is not 
Perry Mason or anything of the sort. 

When you take a witness like Mr. Meltzer, 
you have to study him and study his demeanor and 
you have to use two aspects each one of you have, 
and that is your common sense and your everyday 
experience, assessing Mr. Meltzer's testimony on 
awhole. You have to ask yours: ves, is he soime- 
body I can believe based on his demeanor, based on 
what I feel in my gut, do I feel he was being 
candid with me and candid with the Court. 


Now, Mr. Setter has April 17th covered. He 
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has an alibi for A yi? luckily for 
him, Mr. Meltzer gave him an alibi for April 24th. 
And he probably didn't expect it. 

Then we go to April 28th and again Mr. 
Setter told us on April 28th he had nothing to 
do with Det. Copeland; Det. Copeland was not in 
his house purchasing cocaine; th in fact the 
agents were not there surveilling Det. Copeland; 
that in fact the agents and Det. Copeland, what 
they told you was a complete lie. 

Joseph Setter told you through Debbie 
Pernice that rather than that occurring, he was 
at Cookie's Restaurant and after he went to 
Cookie's Restaurant he went to, believe it, Mr. 


Setter's mother-in-law, Jean Saccende. 


I don't want to dwell at length on Miss 


Pernice's testimony. But when I suggest to you, 


ladies and gentlemen, to consider the motive in 
this case--°.d li.cidentally, that is the key issue 
in this case, the motive to lie. Each witness 

you should look at and examine and try to look at 
what stake that witness has in the outcome of this 
case. 


Ask yourself whether Debbie Pernicelas a 
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stake in the outcome cf this case. Is she an 
interested participant? She's the fiance of the 


defendant. 


I think she stated at -he end of her 


testimony that she wouldn't be here if it wasn't 


for the defendant. So when you consider her 
m otive in this case, consider that testimony. 

And when you ask yourself who to believe 
in this case, whether you should believe Debbie 
Pernice or Bernard Meltzer or all the agents who 
testified in this case, ladies and gentlemen, there 
is a direct conflict. Obviously somebody in this 
case is not telling the truth. It's either the 
agents or the alibi witnesses. 

Consider the motive to lie. It's crucial. 

And again, ladies and gentlemen, I would 
suggest to you that Miss Pernice helped prove the 
Government's case again. As I said before, Miss 
Pernice testified the defendant did have a yellow 
terrycloth robe and she did describe the living 
quarters of herself and Mr. Setter, which matched 
almost exactly to what Det. Copeland testified to. 

inally, ladies and gentlemen, there was 


the testimony of Rita Small and Jean Saccende. 
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wees 73 
And they testified ie es between 11:00 and 11:30 


Miss Pernice and Mr. Setter were at Miss Saccende's 
house celebrating Debbie Pe.nice's birthday. 

I would say to you--I did not cross-examine 
those witness, ladies and gentlemen, because they 
ago not establish an alibi about Mr. Setter. They 
said it's possible they could have arrived after 
11:15, approximately 11:30. So they don't give 
him an alibi whatsoever. 

And incidentally, Miss Saccende's house is 
just five minutes from the Setter residence. So 
there was no point in cross-examining them. 

Now, with respect to this alibi defense, I 
would ask the defense the following question: 
Where is their alibi for April 24th? The Grotta 
D'Oro? You recall Det. Copeland said that he met 
the defendant there again on April 24th. Was the 
defendant there meeting Det. Copeland on thae 
dates or was he not? Does Joseph Setter know 
Harvey Rosenberg or doesn't he know Harvey Rosenberg? 
Did he meet Det. Copeland or did he not? 

Now, what in effect these witnesses are 
saying to you, ladies and gentlemen, that is Miss 


Pernice and Mr. Meltzer, is that Det. Copeland lied, 
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Police Officer Ryan lied, Pha Richel lied, 


Sgt. Rawald lied, Officer Marrero lied, Officer 
Golub lied, all of the agents lied and they lied 
in order to frame an innocent person; that's the 
effect of their testimony. 

What they are saying is that this stuff 
was never received from the defendant, it was made 
up out of thin air. 

Is that what happened, ladies and gentlemen? 
Why are the agents going to get up on the stand 
in the United States District Court under the 
penalties of perjury and say that Joseph Setter 
was dealing in narcotics when he wasn't? Why? 
What is the motive for that? 

Again, what is their motive to lie? Why 
would they risk their rep.tation in order to frame 
an innocent person? Aren't there enough guilty 
narcotics dealers walking around in the street, 
ladies and gentlemen, so the agents don't have to 
get up on the stand and frame an innocent person? 
Ho did they get on to Joseph Setter? How did 
they start to investigate him? Did they open the 
Brooklyn telephone directory and run their fingers 


down the pages and stop at Joseph Setter and say 


Summation - Appleby 810 
o of” 


erson to frame? 


that that's a good 


Obviously that didn'thappen. The agents 


were testifying to events that actually occurred. 

How did this so called frame up occur? 

Where did it occur? For what reason? What were the 
circumstances? Did they all get together one 
day and decide to frame the defendant? 

It's absurd. 

And again I point out to you, ladies and 
gentlemen, with respect to this alibi, the fifth 
count in this indictment which talks about the 
seizure of cocaine stands uncontradicted. You will 
hear, I suggest, frea Mr. Klein nothing that would 
contradict the fact that the defendant on July 
3rd had a large quantity of cocaine at his residence. 

When you consider the fact that--that that 
fact, the fact of his possessing that large quantity 
of cocaine on July 3rd, you must ask yourselves 
if that's true, if that's uncontradicted, then is 
it true on April 17th, 1975, the defendant sold 
narcotics to Harvey Rosenberg. And if it's true 
and if it's uncontradicted that the defendant is 
caught in possession of a large quantity of cocaine, 


red-handed, then you must ask yourselves, is it true 
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on April 28th, 1975, he in fact did sell narcotics 


to Det. Copeland, 


MR. KLEIN: I am going to object to that. 


I say that's an inference on an inference. These 


are separate counts and each should stand o their 
own feet, 
COURT: I will permit it. 
KLEIN: I submit that-- 
COURT: I will permit it, You can 
argue when you get up. 
MR. KLEIN: All right. 
MR. APPLEBY: In conclusion, ladies and 
gentlemen, again I will say to you this has been 
a simple case, an overwhelming case. What happened 
here is absolutely obvious. On April 17th the 
defendant sold narcotics to Harvey Rosenberg 
pursuant to a recorded telephone conversation. 
On April 28th he sold narcotics to Det. Copeland 
unbeknownst to him, acting in an undercover 
capacity. And on July 3rd, 1975, a large seizure 
of cocaine was made from his residence. Based 
on this evidence and Zor no other reason I will 
ask you to retum a verdict of guilty. 


THE COURT: Thank you, Mr. Appleby. 
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what he told youft 20 
Now, ladies and gentlemen, th's is a 
United States District Court and Mr. Klein was 
given free reign by Judge Bramvell in his summation 
to make any kind of inference that he wanted to. 
But I say to you, ladies and gentlemen, that you 
can search and search this record and you can 
search and search the cross-examination of Mr. 
Klein of the acents, and you will not only find 
this much evidence, not one Lota of evidence, not 
one scintilla of evidence as to how, when, where 
and why the azents would slant that quantity of 
cocaine on the defendants. It is simply absurd. 
an insult. And I would like 
to know how Mr. Klein can make a statement like 
, based on what evidence. 
me into the courtroom, ladies and 
I can say to you in my summation 
flat, That's a beautiful summation, 


the earth is flat. And I have to get witnesses 


on that stmd who will testify that the earth is 


flat. I can't cet up here on this podium and make 


any statement I want to. 2ut that’s what Mr. Klein 


did. He got up on the semd and he knew there was 
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no way around ft 8 re and he says it's a 
plant. Well, that's fine. That's Mr. Klein's 
statement. He says it's a plant. 

And what evidence is there of that in this 
case? I say to you, ladies and gentlemen, it's 


completely ridiculous. And he says,--well, it's 


when you consider the 
please take each count 
come to that fifth count, if 
ilty or just put that aside and 


tr counts solely by themselves. 


sentlemen, =.0n you to do ¢! r of 

fact, that's not the way one should co about your 

deliberations. You are entitled when you weich 
entire evidence in the 


“iether Joseph Setter 


\oril 17th and April 28th 


1 


iex the fact that the 


cuantity of cocaine in his 
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Well, you Boe ave to forget about it. 
You are entitled to draw reasonable inferences. 

And then if I understood Mr. Klein's 
summation correctly--and I think this was an 
implication--he said if you find that the defendant 
dealed in cocaine on two separate Occasions, but 
not on that specific date, then you must acquit 


- 
se 


And what he wes telling you in effect, 
adies and gentlemen, well, maybe my client was 
a cocaine dealer, but he didn't deal in cocaine 


That's what in effect he 
was telling vou, 
Ladies and centlemen, the 
that the transactions occurred on April 17th 
and April 28th. 
Why, why in God's name are they z0inz to 


Say that they--that Joceph Setter was dealing 


in cocaine on April 17th and April 28th when he 


idn't? If thev know him to be dealing in 


‘ 


caine, why would they be making up a fictitious 
f ct dealing in 


It's simply ridiculous. There is another 


Ye asked you about how 
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could Joseph Setter be ee in cocaine when he 


was trying to help out his girlfriend, “-bbie 
Pernice, 


Well, I will ask you, I will let you, ladies 


Oo you very simply, it's 
for somebody having a 


with a ztirlfiriend and at the same 


ld you--and which is in 
is 20 doubt about it--that 
evidence that--as a matter 
zentlemen, he was wrong about 


that--there was direct evidence that Harvey Rosen- 


berz and Joceph Setter had a narcotics transaction, 
Secause you have the Aoril 17th Kel recording. 
And if vou listen to that recording you will find 
vere dealinz in narcotics. And even if that 
no proof of the Kel 
you are od to reach a verdict 


circumstancial evidence. 


Juize Bramvell would t@ll you that 
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contrary to popular opinion, circumstantial 
evidence is entitled to the same weight as direct 


evidence. 


Harvey Rosenberg went into Setter's residence 


without anything on his person in the presence of 
the agents, He comes out of Setter's residence 

with the cocaine. Setter is seen entering the 
esidence before the transaction and is seen 


ust after the trans- 


transaction between 
‘“lacvey Nosenberg or wasn't there? 
Mr. Klein implied to you that 
anufactured and created. 
come off saying that? 
hat thse tapes were 
What on cross-examination 
that made you feel these 


ect whatsoever? 


Because he has to 
he says anythin: that 
ts 


‘al be te . ’ a 
d gets around 


a] 
a 
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The cerepnitdatis, he says there 


no proof there is Joseph Setter on the telephone 
calls because Sgt. Rawald zaid he couldn't say 
it was definitely Joseph Setter without knowing 
the other evidence in the case. And Mr. Klein 
says to put aside the other evidence, it doesn't 
count, 
doesn't it count? You, ladies 
heard the same evidence that 
knows about curing the course of his 
investivation. 2 itled to take all the 
rerch ou termination as to whether 
072 recordings. 
"lein doesn't address him 
in the first recording when 
Joseph Setter, Mr. Setter 


You didn't hear 


lein talks about the vellow 
he description of the house, 
tt's not a biz deal, ladies and gentlemen, 
nointed that out only to show to you, ladies 


in fact has 
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But what & 4 n is in error about is 


that Det. Copeland wrote up his report after the 
transaction, just after the April 28th trans- 
action, before the July 3rd seizure. In his 
report he talked about the yellow bathrobe and 
the descriptiou of che house. So how could he 
have learned about the description of the house 
from the agents when the agents first entered 
Joseph Setter's residence on July 3rd? 

And then Mr. Klein tried to explain that 
curious thing about Mr. Meltzer's testimony. And 
he said, well, if I had to establish an alibi for 
myself last night, I would say go to my wife 
and ask what I was doing because I knew I wasn't 
doing anything wrong. And that's perfectly 
understandable to what occurred last night. What 
happened here is that it oc curred fifteen months 
ago. So the analogy just didn't hold water, | 

Again, ladies and gentlemen, I think I 
have covered all the points Mr. Klein raised. 

I would say to you that the Government has proved 
its case not beyond a reasonable doubt here, beyond 
all doubt. There has been overwhelming evidence 


of the defendant's guilt and T will ask you to 
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return a verdict of a 


THE COURT: All right. 

Ladies and gentlemen, we are going to 
adjourn for the day. You are still on trial. 
Tomorrow I will charge you. And after the charge 
you will deliberate on this case. 

We would like to start at 10:00. IL would 
ask you to come possibly at 9:30 because I will 
order lunch for the jury and the ‘unch will be 
there so you may have your lunch during your 
deliberations. So if you come about 9:30 or 
shortly thereafter you can order your lunch and 
at 10:00 we will start. 

And I say to you again, do not discuss this 
case with anyone on or off this jury. You are 
not to discuss it until the Court gives it to you 
for your deliberations tomorrow. 

The jury may leave for the day. 

(The jury leaves the courtroom and the 
following takes place out of the presence of the 
jury.) 

THE COURT: Anything further? 

MR. KLEIN: No, sir, erate eect 


MR. APPLEBY: No, your Honor. 


COURT'S CHARGE 


MORNING SESSTO9a 

(The fol sortie takes place out of the 
presence of the jury.) 

THE COURT: Ready to proceed? 

MR. APPLEBY: Y¥2s, your Honor, 

THE COURT: All right. 

Bring in the jury. 

(The jury enters the courtroom at 10:10 A.M.) 

(THE COURT CHARGES THE JURY AS FOLLOWS:) 

THE COURT: Good morning, ladies and 
gent lezen, 

Madam Forelady, ladies and gentlemen of 
the jury: 

We now come to the final stage of the 
proceedings. The Court will now charge you on the 
law to be applied to the facts in the case. 

As you may recall, I initially gave you a 
precharge as to the manner in which the case will 
be presented to you. I told you most of the 
evidence in the case will come in the form of the 
testimony of witnesses and that you are to pay 
special attertion to the manner in which the 


witnesses testizied, 


I believe I also instructed you that you 
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will be the eteal cl 2d) facts in the case, that 


being your sole province, and that your recollection 
of the facts after having heard all of the evidence 
in the case, the testimony of witnesses and the 
documentary proof, was to control the determination 
of the issues. Likewise at that time I told you 
that I would be the judge of the law. This has 
not changed at this stage of the proceedings. 

I will not review the facts in this case 
for you because I am certain that with summations 
by the attorneys there is no need for che Court 
to review the facts. 

In any event, if you find that there is 
some fact in the case that you may have forgotten 
or don't recollect or you can't agree with each 
other in your deliberations, you can have it 
read back from the record and that will, I am 
sure, refresh your mer_ry. 

In any event, I am the judge of the law. 
You must accept what I say to be the Law in this 
case, 

Now, the attorneys have been permitted by 
the Court and by the rules to make opening statements 


and summations to you. Under no circumstances are 
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the statements tHey have made by way of opening 


or by way of summation to be tak..1 as evidence. 
However, the Court and the law does permit you 

to take the arguments that they have proferred 
before you and weigh those arguments. And if 
you agree with what they have said on either side 
of the case, you may use those arguments in your 
deliberations and ‘r discussing the case with 
each other. And try to convince one another 

as to what th- final determination shall be with 
reference to the deliberations at hand, 

If you feel that the arguments are not 
communsurate with the testirony anc the proof 
of the case, you may disregard them. The arguments 
are not evidence. You need not weigh them. 
However, there are times whe. the arguments of 
the attorneys will give you an insight as to 
something you may have missed and you may discuss 
that portion of it if you so desire. 

Now, of course, I also said to you that 
during the trial the Court would be the judge of 
the law. Likewise, as to motions which at times 
we had at a side bar, as you may recall, that was 


not for the purp ose of keeping any of the proof 
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from you, but ‘iia of law that were 


discussed between the attorneys and the Court 
itself and should not have come before you. 

In any event, if you feel you have dis- 
covered by some stretch of the imagination what 
this Court thinks as to either scwe of the 
testimony or the case itself, you should remove 
that from your mind. Because I tell you here and 
now, I have come to no conclusion in this case, 
nor have I indicated to you in any way whatsoever 
what my feeling is with reference to the facts 
in the case or with reference to the gui't or 
innocence of the defendant. That is your province 
and your duty. You should not try to weigh what 
you believe the Court's impression may be. 

You must understand that the lawyers who 
appear before you are advocates. They are advocating 
the best case they can for the parties they 
represent. And they have a right to exercise as 
much forcefulness as they desire in their question- 
ing or otherwise in presenting their case. 

I say this because this is within the 

ramework of the ordinary trial. 


No statement, ruling, remark or comment 
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which I made during the couse of the trial was 
intended to indicate my opinion as to how you 
should decide the case or to inf’uence you in 
any way in your determination of the facts. 

If at any time I made any comment regarding 
the facts, you are at liberty to disregard it. 


At times I asked questions of the witnesses. 


When I did so, it was for the purpose of bringing 


out matters which I felt should be brought out 


and not in any way to indicate my opinion about 
the facts or to indicate the weight I felt you 
should give to the testimony of the witnesses. 

Also, you should not now show prejudice 
toward the lawyer or his client because I found 
it necessary to admonish the lawyer during the 
course of the trial. It is the duty of the Court 
to admonish an attormey who out of zeal for his 
cause does something which is not in keeping with 
the rules of evidence or procedure. You are 
to draw no inferences against a side to whom an 
admonition of the Court may have been addressed 
during the trial of the case. 

As to objections and rulings, it is the 


duty of the attorney on each side of the case to 
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object when the other side offers téstimony or 


other evidence which the attorney believes is 
not properly admissible. You shou] ot show 
prejudice against an attorney or his client 
because the attorney has made objections. 

Upon allowing testimony or other evidence 
to be introduced over the objection of an attorney, 
the Court does not, unkss expressly stated, indicate 
any opinion as to the weight or effect of such 
evidence. 

As stated before, the jurors are the sole 
judges of the credibility of all witnesses and 
the weight and effect of all evidence, 

When the Court has sustained an objection 
to a question addressed to a witness, the jury 
must disregard the question entirely and may 
draw no inference from the wording of it or 
speculate as to what the witness would have said 
if he would havebeen permitted to answer any 
question. 

In determining the facts, the jury is 
reminded that before each ember was accepted 
and sworn to act as a juror, he or she was asked 


questions regarding his or her competency, 
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qualifications, fairness and freedom from pre- 
judice or sympathy. On the faith of those answers 
the jury was accepted by the parties. Therefore, 
those answers are as binding on each of the 
jurors now as they were then and should remain 
so until the jury is discharged from consideration 
of this case. 

You cannot decide that you do not Like the 
sections of the law tmt I will quote to you or 
any other part of the charge. You have the 
obligation of accepting the law as I charge it, 
just as I have the obligation of accepting your 
findings of fact in your ultimate verdict as to 
the guilt or innocence of the defendant as to 
each charge. It lends to predictability and 
stability if judges throughout the country ir types 
of charges such as this charge uniformly and 
substantially so and that juries accept it. 

It would be unfair for you to decide this 
case on your own notions of what the law should 
be and another jury decide it on their own 


notions what the law should be. That is why the 


obligation should be a firm one and one that you 


should understand. 
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Of course, you know by this time that this 
case has come before you by way of an indictment 
presented to a grand jury sitting in this Eastern 
District of New York. That indictment charges 
the defendant with the count I shall now read 
to you. 

Remember, the indictment is merely an 
accusation, merely a piece of paper. It is not 
evidence and i= is not proof of anything. The 
indictment reads as follows: 

Count one. On or about the 17th day of 
April, 1975, within the Eastern District of New 
York, the defendant Joseph Setter did knowingly 
and intentionally possess with intent to distribute 
approximately 126 grams of cocaine, a schedule 


two narcotic drug controlled substance, in violation 


of Title 21, United-States Code, Section 341 (4) (1). 


Count two. On or about the 17th day of 
April, 1975, within the Eastern District of New 
York, the defendant Joseph Setter did knowingly 
and intentionally distribute approximately 126 
grams of cocaine, a schedule 2 narcotic drug 
controlled substance, in violation of Title 21, 


United States Code, Section 841 (4) (1). 
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Count three.~ On of about the 28th day of 
April, 1975, within the Eastern District of New 
York, the defendant Joseph Setter did knowingly 
and intentionally possess with intent to dis- 
tribute approximately 125.85 grams of cocaine, 
a Schedule 2 narcotic drug controlled substance, 
in violation of Title 21, United States Code, 
Section 841 (a)(1). 

Count four. On or about the 28th day of 
April, 1975, within the Eastern District of 
New York, the defendant Joseph Setter did knowing- 
ly and intentionally distribute approximately 
125.85 grams of cocaine, a Schedule 2 narcotic 
drug controlled substance, in violation of Title 
21 United States Code, Section 841 (a)(¢1). 

Count five. On or about the 3rd day of 
June, 1975, within the Eastern District of New 
York, the defendant Joseph Setter did knowingly 
and intelligently (sic) possess with intent to 


distribute approximately 335.95 grams of cocaine, 


a Schedule 2 narcotic drug controlled substance, 


in violation of Title 21, United States Code, 
Section 841 (a) (1). 


Now I will give you some introductory 
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remarks regarding the statute applicable--there 
& is just one statute applicable in this case. 

The individual counts of this indictment 
are based upon two separate provisions of the 
very same statute, Title 21 United States Code, 
Section 841 (a)({1). 

Now you will find that while I explain 
each separate count to you, that I will reread the 
pertinent portion of the statute and the essential 
elements of the offense set forth therein. I 
do this in order to facilitate your understanding 
of the epplicable law controlling the individual 
count. 

I also do this to emphasize though the 
counts in the indictment may in certain instances 
be based on the very same section of the very same 
statute, each count charges a separate offense 
occurring at a separate time. Therefore, each 
count should be carefully, seriously and separately 
and individually considered by you as such, 

Ladies and gentlemen, you will note that 
the indictment charges in each count that the 
offense was committed on or about a certain date. 


As to count five, the proof need not 
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establish with certainty the exact date of the 


alleged offense. It is sufficient if the evidence 
in the case establishes beyond a reasonable 
doubt that the offense was committed on a date 
reasonably near the date alleged. 

However, with respect to counts one, two, 
three and four, a different rule controls. As 
to these counts it is necessary that the proof 
establish with certainty the exact date of the 
alleged offense. Therefore, the evidence in the 
case as to counts one, two, three and four mist 
establish beyond a reasonable doubt that the 
offense was committed on the exact date alleged 
in the relevant count of the indictment. 

Alibi evidence; The reason for the different 
treatment of counts one, two, three and four to 
that accorded to count five is because on counts 


one, two, three and four evidence has been intro- 


duced tending to establish an alibi which amounts 


tc a contention that the defendant was not 

present at the time when, or at the place where he 

is alleged to have committed the offenses charged 

in counts one, two, three and four of the indictment. 


If after consideration of all of the evidence 
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i ‘,e case you have a reasonable doubt as to 
whether the defendant was present at the time an 
place the alleged offenses were committed, you 
must acquit him on counts one, two, three and 
four. 

You are to remember tht it is part of the 
Government's burden of proof to establish the 
defendant's presence at the scene of the alleged 

The defendant does have the b.rden 
of establishir is alibi. The jury will always 
bear in mind tht . e law never imposes upon a 
defendant in a criminal case the burden or duty 
of calling any witnesses or producing any evidence. 


Count one of the indictment is based on 


Title 21 of the United States Code, Section 841 (4)(1), 


which provides in pertinent part as follows: 

It shall be unlawful for any person knowingly 
or intentionally to possess with intent to dis- 
tribute a controlled substance. 

You are instructed as a matter of law that 
cocaine is a Schedule 2 narcoticdrug controlled 
substance. 

Essential elements of the offense. Count 


the indictment charges that the defendant 
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did knowingly and Re ge possess with 


intent to distribute cocaine, a Schedule 2 narcotic 
drug controlled substance. 

' The essentizi elemen=s of this offense, 
each of which the Government mist prove veyond 
a reasunable doubt are, first: That the defenaant 
Joseph Setter possessed cocaine, a Schedule 2 
narcotic drug controlled substance, on the 17th 
day of April, 1975, within the Eastern District 
of New York; and, second, that the defendant 
Joseph Setter did so possess with the specific 
intent to distribute cocaine, a Schedule 2 narcotic 

rug controlled substance; and third, that the 
defendant Joseph Setter did so knowingly and 
intentionally. 

- Please bear £1 mind that the burden is 
always upon the Government to prove beyond a 
reasonable doubt every essential element of the 
crime cosrged. Always remember that the law never 
imposes upon a defendant in a criminal case the 

. burden or duty of calling any witnesses or producing 
any evidence. 
Count two of the indictment is based on 


Title 21 of the United States Code, Section 841 (a) (1) 
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which provides in pertinent part as follows: 


It shall be unlawful for any person know “ngly 


or intentionally to distribute a controlled 


substance. 

You are isstructed as. matter of law that 
cocaine is a Schedule 2 narcotic controlled sub- 
stance, 

Essential elements of the offense; Count 
two of the indictment charses that the defendant 
Joseph Setter did knowingly and intentionally 
distribute cocaine, a Schedule 2 narcotic drug 
controlled sut-stance. 

The essential elements of this offense, 
each of which the Government must prove beyond a 
reasonable doubt, are first: That the defendant, 
Joseph Setter did distribute cocaine, a Schedule 
2 narcotic controlled substance on the 17th day 
of April, 1975, within the Easter District of 
New York; and second, that the defendant Joseph 
Setter did so distribute the cocaine knowingly 
and intentionally on the 17th day of April, 1975, 
within the Eastern District of New York. 

As stated before, the burden is always upon 


the Government to prove beyond a reasonable doubt 
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every essential element of the offense charged. 

Please remember that the law never imposes upon a 

defendant in a criminal case the burden or duty 


of calling any witnesses or producing any evidence. 


Count three of the indictment is based upon 


Title 21 of the United States Code, Section 841 


(a)(1), which provides in pertinent part as follows: 
It shall be unlawful for any person knowingly or 
intentionally to possess with intent to distribute 
a controlled substance. 

Once again you are reminded that as a matter 
of law cocaine iz a Schedule 2 narcotic drug 
controlled substance. 

The essential elements of the offense: 

Count three of the indictment charges that the 
defendant Joseph Setter did knowingly and intention- 
ally possess with the intent to distribute cocaine, 
a Schedule 2 narcotic drug controlled substance. 

The essential elements of this offense, each 
of which the Government must prove beyond a reason- 
able doubt, are first: That the defendant Joseph 
Setter possessed cocaine, a Schedule 2 narcotic 
drug controlled subste~ce, on the 28th day of 


April, 1975, within the Eastern District of New York; 
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second, that the defendant, Josepb Setter did so 


possess with the specific intent to distribute 
cocaine, a Schedule 2 narcotic drug controlled 
substance; and third, that the defendant Joseph 
Setter did so knowingly and intentionally. 

As stated before, the burden is always upon 
the Government to prove beyond a reasonable doubt 
every esssential element of the crime chrged. 
Always bear in mind that the law never imposes 
upon a defendant in a criminal case the burden or 
duty of calling any witnesses or producing any 
evidence. 

Count four of the indictment is based on 
Title 21 of the United States Code, Section 841 (a) (1) 
which provides in pertinent part as follows; 

It shall be unlawful for any person knowingly or 
intentionally tc distribute a controlled substance. 

You are instructed as a matter of law that 
cocaine is a schedule 2 narcotic drug controlled 
substance, 

Essential element of the offense: Count 
four of the indictment charges that the defendant 
Joseph Setter did knowingly and intentionally 


distribute cocaine, a Schedule 2 narcotic drug 
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controlled BPI 2, ; 

The eseential elements of this offense, 
each of wanich the Government must prove beyond 
a reasonable doubt, are first: That the defendant 
Joseph Setter did distribute cocaine, a Sch sdule 
2 narcotic drug controlled substance, on tle 28th 
day of April 1975, within the Eastern District 
of New York; and second, that the defendant Joseph 
Setter did so distribute the cocaine knowingly and 
intentionally on the 28th day of April, 1975, 
within the Eastern District of New York. 

As I stated before, the burden is always 
upon the Government to prove beyond a reasonable 
doubt every essential element of the offense 


charged. Please remember that the law never imposes 


upon a defendant in a criminal case the burien or 


duty of calling any witnesses or producing any 
evidence. 

Count five of the indictment is based on 
Title 21 of the United States Code, Section 841 
(a)(1), which reads in pertinent part as follows: 
It shall be unlawful for any person knowingly or 
intentionally to pusssss with intent to distribute 


a controlledsubstance. 
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You are instructed as a matter of law that 
cocaine is a Schedule 2 narcotic drug controlled 
substance. 

Essential elements of the offense: Count 
five of the indictment charges that the defendant 
J oseph Setter did knowingly and intentionally 
possess with intent to distribute cocaine, a 
Schedule 2 narcotic drug controlled substance, 

The essential elements of this offense, 


each of which the Government must prove beyond 


are- 
a reasonable doubt,/ first that the defendant Joseph 


Setter possessed cocaine, a Schedule 2 narcotic 

drug controlled substance, on or about the 3rd 

day of July, 1975, within the Eastern District 

of New York; and second, that the defendant Joseph 

Setter did so possess with the specific intent 

to distribute cocaine, a Schedule 2 narcotic drug 

controlled substance; and third, that the defendant 

Joseph Setter did so knowingly and intentionally. 
Please bear in mind that the burden is 

always upon the Government to prove beyond a 

reasonable doubt every essential element of the 

crime charged, 


» Always remember that the law never imposes 
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upon a defendant in a criminal case the burden or 
duty of calling any witnesses or producing any 
evidence. 

Cocaine is a controlled substance, You 
have previously been instructed as a matter of 
law that cocaine is a controlled substance. Now, 
it is up to you, the jury, and you alone, to 
ascertain whether or not the material in question 
in each of the counts presented to you was in 
fact cocaine. In so doing you may consider all 
evidence in the case which may aid the determination 
of that issue, including the testimony of any 
expert or other witness who may have testified 
either to support or to dispute the allegation that 
the material in question was cocaine, 

Actual amount cf cocaine need not be proved. 

In each count of the indictment it is 
alleged that a particular amount or quantity of 
cocaine was involved. The evidence in the case 
need not establish that the amount or quantity of 


cocaine was exactly the same amount or quantity as 


allezed in the particular count of the indictment, 


but only that a measurable amount of cocaine was 


in fact the subject of the acts charged in the 
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particular counts of the indictment. 


Definitions: Please bear in mind the 
following definitions in considering the essential 
elements of the crimes charged. 

Distribute defined. The term distribute 
means to deliver a controlled substance to the 
possession of another person which in turn means 
the actual, constructive or attempted transfer of 
controlled substances. 

Definition of possession: The law recognizes 
two kinds of possession, actual possession and 
constructive possession. A person who knowingly 
has direct physical control over a thing at a 
given time is then in actual possession of it. 

A person who, although not in actual possession, 
knowingly has the power at a given time tc exercise 
dominion or control over a thing, is then in 
constructive possession of it. 

The law recognizes also that possession may 
be sole or joint. If one person has actual or 
sole possession of a thing, possession is sole. 

If two or more persons share actual or constructive 
possession of a thing, their possession is joint. 


If you find from the evidence beyond a 
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reasonable doubt no the defendant either alone 


or with others had actual or constructive possession 
of the cocaine described in the indictment, then 
you may find that the cocaine was in the possession 
of the defendant within the meaning of the word 
"possession" as used in these instructions. 

Ow persona | 

Actual, manuals possession is not an nece ssiry 
element of the crime. It is sufficient if the 
possession is constructive if the merchandise is 
shown to be uncer the control of the person charged 
though in actual physical possession of another. 

The Gcvernment does not have to prove that 
the cocaine was possessed by the defendant for 
any particular length of time. 

Knowingly. An act is done knowingly if done 
voluntarily or intentionally and not because of 
mistake or accident or other innocent reason, 

The purpose of adding the word "knowingly" was 
to insure that no one would be convicted for an 
act done because of mistake or accident or other 
innocent reezson, 

Definition of willfully, to act. An act 
is done willfully if done voluntarily and intention- 


ally, and with the specific intent to do something 
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the law forbids, that is Y say, with bad purpose, 


either to disobey or to disregard the law. 

Definition of specific intent. This is 
applicable to all offenses charged in the indict- 
ment. 

The crimes charged in this case are serious 
crimes which require proof of specific intent 
before a defendant can be convicted. Specific 
intent, as the term implies, means morethan the 
general intent to commit the act. To establish 
specific intent the Government must prove that 
a defendant knowingly did an act which the law 
forbids, purposely intending to violate the law. 
Such intent may be termined from all the facts 
and circumstances surrounding the case. 

Intent ordinarily may not be proved directly 
because there is no way of fathoming or scrutinizing 
the operation of the human mind. But you may infer 
the defendant's intent from the surrounding cir- 
cumstances. You may consider any statement made 
and act done or omitted by a defendant and all of 
the facts and circumstances in evidence which 
indicate his state of mind. 


It is ordinarily reasonable to infer that 
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a person intends ww Aarat and probable con- 
sequences of acts knowingly done or knowingly 
admitted, 

Reasonable doubt. Now; there are in any 
case, and this one, two types of evidence from 
which a jury may properly find a defendant guilty 
of a crime; one is direct evidence such as 
direct testimony of an eyewitness, the other is 
circumstantial evidence which is proof of a 
chain of facts and circumstances pointing to the 
commission of the offense, 

AS a general rule the Law makes no dis- 
tinction between direct and circumstantial evidence, 
but simply requires that before convicting a 
defendant the jury must be satisfied of the 
defendant's guilt beyond a reasonable doubt from 
all the evidence in the case. 

A defendant is presumed innocent of a crime, 
Thus the defendant ,although accused, begins the 
trial with a clean slate and with ne evidence 
against him. And the lew permits nothing but legal 


evidence to be presented before a jury to be con- 


sidered in support of any charge against the accused, 


so that the presumption of innocence alone is 
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sufficient to ee. * a unless you the 


jury, are satisfied of the defendant's guilt after 
careful and impartial consideration of all the 
evidence in the case. 

It is not required that the Government prove 
guilt beyond all possible doubt. The test is one 
of reasonable doubt. And reasonable doubt is 
doubt based upon reason and common sense, the kind 
of doubt that would make a reasonable person 
hesitate to act. 

rroof beyond a reasonable doubt mist therefore 
be proof of such a convincing character that you 
would be willing to rely and act upon it un- 
hesitatingly in the most important of your own 
affairs. 

You, the jury, will remember that a defendant 
is never to be convicted on mere suspicion or 
conjecture. The burden is always upon the pro- 
secution to prove guilt beyond a reasonable doubt. 
This burden never shifts to a defendant. The law 
never imposes upon a defendant in a criminal case 
the burden or duty of calling any witnesses or 
producing any evidence. 


So if the jury views the evidence in the 
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case as reasonably permitting either of two 


conclusions, one of innocence, the other of guilt, 
you the jury should, of course, adopt the conclusion 
of innocence. 

The defendant may be proven guilty either by 
direct or circumstantial evidence, I have said 
that direct evidence is the testimony of one who 
asserts actual knowledge of fact, such as an 
eyewitness. Also, circumstantial evidence is 
proof of a chain of facts and circuu.tances in- 
dicating the guilt or innocence of a defendant, 

You the jury may make common sense inferences 
from the proven facts. It is not necessary that 
all inferences drawn from the facts in evidence 
be consistent only with guilt and inconsistent 
with every reasonable hypothesis of -.nnocence. 
The test is one of reasonable doubt and should be 
based upon all the evidence, the testimony of the 
witnesses, the documents offered into evidence 
and the reasonable inferences which can be drawn 


from the proven facts. 


which reason and common sense lead the jury to 


draw from the facts which have been proved. 
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You are to consid ute the evidence in the 


case, but in your conc’ leration of the evidence 
you are not limited to the bald statements of the 
witnesses. On the contrary, you are peruitted to 
draw from the facts which you find have been 
proved, such reasonable inferences as seem just- 
ified in the light of your own experience. 

A reasonable doubt may arise not only from 
the evidence produced, but also from a lack of 
evidence, 

Since the burden is upon the prosecution 
to prove the accused guilty beyond a reasonable 
dovbt of every essential element of the crime 
charged, a defendant has the right to rely upon 
failure of the prosecution to establish such 
proof, 

Proof of knowledge and intent: Knowledge 
and intent exists in the mind. Since it is not 
possible to look into a man's mind to see what 
went on, the only way you have for arriving at 
a decision in these questions is for you to take 
into consideration a!1l the facts and circumstances 
shown by the evidence, including the exhibits, 


and to determine from all such facts and circum- 
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stances whether the requisite knowledge and 


intent were present at the time in question. 
Direct proof is unnecessary. Knowledge and 
intent may be inferred from all the surrounding 
circumstances, 
As far as intent is concerned, you are 

instructed that a person is presumed to inten? 
the natural and probable, or ordinary, consequences 
of his acts. 

redibility of witnesses: You as jurors 
are the sole judges of the credibility of the 
witnesses and the weight their testimony deserves. 
And it goes without saying that you should scrutinize 
all of the testimony given, the circumstances under 
which each witness has testified, and every matter 
in evidence which tends to show whether a witness 
is worthy of bel’2f. Consider each witness' 
intelligence, wnichion and state of mind and his or 
her demeanor and manner while on the stand. Con- 
sider the witness’ ability to observe the matters 
as to which he or she has testified and whether 
he or she impresses you as having an accurate 
recollection of chee matters, Consider also 


any relation each witness may bear to either side 
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of the case; the snanebca athe each witness might 


be affected by the verdict; and the extent to which, 
if at all, each witness is either supported or 
contradicted by other evidence in the case. 

Incensistencies or discrepanciesin the testimony 
of a witness or between the testimony of different 
witnesses mav or may not cause the jury to discredit 
such testimony. Two or more persons witnessing 
an incident or a transaction may see or hear it 
differently and innocent m‘srecollection, like 
failure of recollection, is not an uncommon 
experience, 

In weighing the effect of a discrepancy 
always consider whether it pertains to a matter 
of importance or an unimportant detail, and whether 
the discrepancy results from innocent error or 
from intentional falsehood. 

After making your own judgment you will 
give the testimony of each witness such credibility, 
if any, 2s you may think it deserves. 

Another test that you can use in determining 
the truthfulness or credibility of a witness is 
to use your own good common sense in addition to 


these essentials that I have given you. You can 
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use your good common te ll you do in your 


everyday experience where you mist make important 
decisions based upon what others tell you. 

When you decide to either accept or 
ignore the statements of others, vou use your 
common sense. Your good judgment will say to 
you somehow or another whatever they say does 
not appear to be truthful, that somehow or another 
you just do not believe what they have said. That 
is your ability to reason, your ability to 
determine the truthfulness of the person you're 
speaking with. Likewise, your common sense should 
be used to determine the weight to be given the 
testimony of a witness. 

You take that same good common sense 
the jury room; you do not leave it outside, 

In addition to what I have said, use your 
common sense as a test in exercising your good 
judgment and in determining whether or not this 
defendant is guilty of the crimes charged. It is 
for you to determine whether the witnesses in 
this case have testified false, whether or not 
they have an interest in the case, what that 


interest may be and how creat it is and whether 


my py 
or not they have told you falsehoods. This is 
all for you to determine. 

Every witness’ tescimony mist be weighed 
as te its truthful: If you find any witness 
lied as to any material fact in the case, then 
the law gives you certain privileges. One of 
those privileges is that you have the right to 
disregard the entire testimony of that witness. 

If you find, however, that you can sift 
through that testimony and determine which of the 
testimony is true and which was false, then the 
law allows you to the portions which were 

gard those portions which 
again is within your prerogative. 


The weight of the evidence is not necessarily 


determined by the number of witnesses testifying 


either side. You should consider all of the 
circumstances in evidence to determine 
which of the witnesses are worthy of greater 
credance. You may find that the testimony of a 
umber of witnesses on one side i 


dible than the 


obliged to accept testimony even 
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testimony is vaeumdieaaied and the witness is 


not impeached. You may decide because of the 
witness’ bearing and demeanor or because of the 
inherent improbability of his testimony, or for 
o ther reasons sufficient to you, that such 
testimony is not worthy of belief. 

The Government is not required to prove the 
essential element of the offense as defined in 
these instructions by any particular number of 
witnesses. The testimony of a single witness may 
be sufficient to convince you beyond a reasonable 
doubt of the existence of an essential element of the 
offense charzed if you believe beyond a reasonable 
doubt that the witness is telling the truth. 

All available evidence need not be produced. 
The law does not require the prosecution to call 
ms witmesses all persons who may have been present 
at any time or place involved in the case or who 
may appear to have some knowledge of the matters in 
issue at this trial. Nor does the law require 
the prosecution to produce as exhibits all papers 
and things mentioned in the evidence. 

However, in judging the credibility of the 


witnesses who have testified and in considering 
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the weight and effect of all evidence that has 


been produced, the jury may consider the pro- 
secution's failure to call other witness or to 
produce other evidence shown by the evidence in 
the case to be inconsistent and available. 

The jury will always bear in mind that the 
law neverimposes upon a defendant in a criminal 
case the burden or duty of calling any witnesses 
or producing any evidence, and no adverse 
inferences may be drawn from his failure to do so. 

Effect of failure of an accused to 
testify: The law does not compel a defendant in 
a criminal case to take the stand and testify, 
and no presumption of zuilt may be raised, and 
no inference of any kind may be drawn from the 
failure of a defendant to testify. 

As stated before, the law never imposes 
upon a defendant in a criminal case the Lurden 
duty of calling any witnesses or producing any 
evidence, 

Absence of informant Harvey Rosenberg equally 
unavailable to both sides: There has been 
repeated testimony in this case concerning an 


informant, Harvey Rosenberg. He has not testified. 
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The fact that he walk Uesettics however should 


not be used by you to infer that his testimony 
would have been unfavorable to the Government or 
at variance with the testimony offered by the 
witnesses for the Government. 

Moreover, no unfavorable inference may be 
drawn against the defendant from the absence of 
Rosenberg's testimuny. 

You are not to guess about what Rosenberg 
would have testified to, but to decide the case 
on the evidence that has been submitted to you, 

And concerning Harvey Rosenberg, with 
reference to Harvey Rosenberg on occasion the 
Government is required to use informants to 
generate cases as the only method available to it. 
You are not to decide that you do not like this 
practice. And whether or not you lil this 
practice should not influence your determination. 

However, in this regard, please bear in 
mind that the informant has a vital interest in 
his activities with the Covernment when he 
attempts to show that he is helping the Govern- 
ment ioe to receive consideration for his own 


legal situation. 
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Now, as to the tape 2 sai of con- 


versations allegedly taken place between the 
defendant and third parties: Now, it is obvious 
an important question for you to determine in your 
careful consideration in this case is whether or 
not Joseph Setter is in fact one of the parties 
to tape recordings of conversations which allegedly 
took place between the defendant and third parties. 
Now, let me emphasize this because it 
is of crucial importance. The Court has admitted 
these tape recordings into evidence for your 
careful consideration and yours alone. The Court 
absolutely no f ings one way or the other 
has made no judgment as to whether or not 
Setter is in fact one of the parties to the 
taped conversation. The Court has merely found 
as a matter of law that you should be able to 
consider these tapes, both as to what was said and 
as to who the parties were to these ccenversations. 
I cannot emphasize stronzly enouzh to you 


acmitting these tapes into evidence I 


to the substance and import of the 


conversation. These are questions for you alone to 
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decide. 

In this regard let me say this to you: The 
transcripts which you read along with the rendition 
of the tapes are not evidence, but were merely 
devices to facilitate your listening. It is only 
what you have heard and understood which is evidence. 
This is very important so I will repeat this to 
you, 

It is the tape recordings which are evidence 
and not the transcripts. These transcripts were 
given to you only in order that they might assist 
you in understanding the tape recordings. Thlere- 
fore, I direct you to rely only upon what you 
actually heard from the tape recordings. If there 
is a conflict as to the tape recording and the 
transcript or if the two don't conform, then you 
must disregard the transcript. 

Furthermore, let me say this to you: If 
you desire after you have retired for your 
deliberations, you may have these tape recordings 
replayed, Just knock on the door and hand a note 
to the U.S. Marshal which indicates that you would 
like to hear the tapes again. The U.S. Marshal 


will present your written note to the Court and I 
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of the truth of any such statement. 
Where, however, the witness is a defendant 
on trial in the case and by such statement or 


other conduct the defendant admits some fact against 


his interest, then such statement or other conduct, 


if knowingly made or done, may be considered as 
evidence of the truth of the fact so admitted 
as well as for the purpose of judging the credibility 
is a witness. 
An act or omission is knowingly done if 
done voluntarily and intentionally and not because 


of mistake or ac or other innocent reason. 


Where a 


general 


evidence along with 
case. Evidence of 
s reputation inconsistent and veracity 


and integrity as a law abiding 


in inference of 


Charge R- 3 886 


Evidence of a defendant's reputation inconsistent 

with those traits of character ordinarily involved 
in the commission of a crime charged may give rise 
to a reasonable doubt, since the jury may think 

it improbable that a person of good character in 


respect to those traits would commit such a crime. 


The jury will always bear in mind that the law 


never impo fendcant in a criminal case 


any evidence. 


Opinion evidence, expert witness. 


jo not permit 


Witnesses who by 


each expert opinion 
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expert witness is not based upon sufficient 
education and experience or if you should conclude 
that the reasons given in support of the opinion 
are not sound or that the opinion is outweighed 
by other evidence, you may disregard the opinion 
entirely. 

Inconsistent statements or conduct, The 


testimony of a witness may be discredited 
y y 


stateme whict i € with his present 
testimony. he earlie d i statements 
are admissible only to impeach the 


ne ee , 
estaolisa ta 


It is the province of the jury 
De given 
itness : bee If a witness 
falsely 


concerning any material fact, you have a right to 


Jistrust such witness’ stimony in other particulars, 


the testimony of shat 


- At °a2 a a6 . " -_ 
‘ edisility as you ay 


ommission is knowingly done if 
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done voluntarily and intentionally and not because 
of mistake or accident or other innocent reason, 


Testimony of federal officials. The probable 


t - ' 
is for you and for each of you to decide, That 


I have already instructed you. The fact that such 
witnesses come before you as Government agents 
should not in the least change your attitude in 
this respect. Their testimony does not deserve 
either greater or lesser believability simply 
because of their official status. Whether you do 


or 


formed your own 


ritness' believability. 


peculiarly different in th 
consider the evidence in 
in which all reasonable pe 
dependins on evidence presented to then, 
You are expected to use 
svidence in the case for only tho 
it has been admitted. And give 


a reasonable and fair construction in the light 
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of your common knowledge of the natural tendencies 
and inclinations of human beings. 

If an accused be proved guilty beyond a 
reasonable doubt, say so. If not so proved guilty, 
say so. 

Keep constantly in mind that it would ce 
a violation of your sworn duty to base a verdict 
of ilty upon anything other than the evidence 


‘emember as well, that tie law 


never imposes defendant in a criminal case 


the burden or cu of calling any witnesses or 


mmtnnt ee 
proaucing 


reference by the Court or by counsel to matters 
of evidence does not coincide with your own re- 


lection which should 


Now, under your oaths as jurors yor cannot 
ow a consideration of the punishment which may 


dant if convicted to 


enter into your 


The duty 


3B 
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upon the Court. Your function is to weigh the 
evidence in the case’ ani to determine the guilt 
yx innocence of the defendant solely upon the 
basis of such 

You are to decide the case upon the evidence 
and the evidence alone. And you must not include 


by any assumption conjecture or sympathy or any 


inference uot warranted by the facts until proven 


rdict you are not to be 


, ; 
antipathy 


to those 


ythe 


Charge A- y) ot 891 
Unanimous verdict: Now, in this type of 
case there must be a unanimous verdict. That 
means all twelve of you must agree. And it goes 
without saying that it beco 
you to listen to one ancther and to argue out 
the points among yourselves in order to determine 


in good conscience whether your fellow jurors' 


one commensurate with yours or whether 


_ 
siag to myone, 


They aust communicate their thoughts. 


portion of the 
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The Foreman will preside over your 
deliberations and will be your spokesman here in 
court, 

As te the fori: of verdict as to count one, 
not guilty or guilty; as to count two, not guilty 
or guilty; as to tone three, not guilty or guilty; 
as to for gu as to count 


five 


= Ss 


deliderat 


Li VELTAT 
tneictment in 
A " - 

Go noe 


ke into the 


his time are excused 
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discharged from this erse with the thanks of the 


Court and you may take your things from the jury 


room and leave, 


Thank you, 


I will speak to the lawyers at side bar. 
(The two alternates leave the courtroon. ) 


(The following takes place at side bar out 


MR. KLEIN: yY 


move to dismiss 
it doesn't contend 
ttention to commit the 
THE COURT: 


VRQ. UTFTN. 


~—s*e ee ee 


Charge A- 2 by 


evidence? 
THE COURT: Yes, I did. 


KLEIN: You gave a charge against interest 


COURT: There may have --en-- 


KLEIN: You didn't charge anything about 
y 


ewe lat haniea 
i . 


44m UV... 
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et Wo swear in the 
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exhibits for possibl- investigation. 


THE COURT: You mean after the case 


MR, APPLEBY: ‘ter the case is over. 


THE COURT: all right. 
I don't mind 


- 


MR. KLEIN: have one thought. 


ate 
documentary 
cocaine 


taat 


- %.. e? ; a flia 2 
xnow wnat errect it 


the jury room.) 


THE COURT: Their lunch comes at 12:00 and 
at 12:0C we will go to lunch, all right? 

MR. APPLEDSY: 
out the release of Harvey Rosenberg. I am going 
to have it typed up today. 


THE COURT: Get it dune as scon as you can. 


communi 
reconvened 


fa wl 


a ee ce 


Ti COURT: 
Te COURT: 
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will move the speaker as close as possible. 


MR. KLEIN: Take a look at the time, your 


ee ART 


Lh UUs: 


That's the 1LOth and the 17th. 


them. Put one further down and 


AQOT TTY. » havea 


ee es ee 


| - —_ — 
Lanercupon 
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SCT. RAWALD: This is the tape of the 10th 


(Whereupon the tape recording 


is played.) 


SCT. RAWALD: Now the tape of the 17th, 


your Honor? 
THE COURT: Surely. 
‘ane, tt. 


(Whereupon the tape 


“e Pe ee 
fae .9Li10W 


wen ei ae «a 
~~ ative a lide 


ourtroon at 12; 


ore rATIN™. 


aoe Vw veh © 


(Luncheon recess.) 
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AFTERNOON SESSION 


(The time is 1:41 P.M. and court is 


reconvened, ) 
(The following takes place out of 
presence of the jury.) 
THE COURT: Mark this. They want 
the other tape. 
THE CLERK: Note from the jury is 
rt Exhibit 5. 

(So marked.) 

THE COURT: Ready to bring the jury in? 

MR. KLEIN: Yes. 

MR. APPLEBY: Yes. 

THE COURT: All right. 

Bring the jury in. 

(The jury enters the courtroom at 1:43 P.M. 
and the following takes place in open court and in 
the presence of the jury.) 

THE COURT: This note reads: May we hear 
the third tape on the telephone cali? 

Please play the third tape. 

(Whereupon the tape recording referred to 
is played.) 


THE COURT: Is that it? 


VERDICT 
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SGT. RAWALD: That's it, 

THE COURT: All right. The jury may return 
for their deliberations. 

. (The jury leaves the courtroom at 1:53 P.M.) 

(A recess is taken awaiting fur oor 
commmication from the jury.) 

(Court proceedings are reconvened at 2:27 P.M, 
and the following tal place he presence 
of the jury.) 

THE COURT: he jury's note says: 
reached a verdict. 

All right, bring in th. 

(The jury enters the courtroom at 2:28 
for the purposes of rendering a verdict.) 

THE COURT: You may take the verdice, 

Let me mark the note, your Honor. 

Yes, 

Note from the jury marked Court 
Exhibit 

You may t2ke the verdicr, 

Madam Foreman and ladies and 
gentlemen of the jury, have you reached a verdict? 

THE FORELADY: Yes, we have, 


THE CLERK: How do you find the defendant 


| 


Joseph 


Verdict 
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Setter on ccunt number 


THE FORELADY: Guilty. 


THE CLERK: How do you find the defendant 


Setter on count number two? 

THE FORELADY: Guilty. 

THE CLERK: How do you find the defendant 
Setter on count number three? 

THE FORELADY: Guilty. 

THE CLERK: How do you find the defendant 
Setter on count four? 

THE FORELADY: Guilty. 

THE CLERK: How do you find the defendant 
Setter on count five? 

THE FORELADY: Guilty. 

THE CLERK: You say ~ou find the defendant 
on count one, two, three, four and five, 
say you all? 

THE FORELADY: Yes. 

THE COURT: Poil the jury. 


THE CLERK: Juror Number 1, you say you 


find the defendant Joseph Setter guilty on count 


one, two, three, four and five. 


Is that your verdic 


JUROR NUMBER 1: Yes, it is. 


ae 


te 
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it was nice having you. Your service has been 
completed, so you may leave. ‘ 
Hae a nice day and the jury may leave. 
Thank you. 
(The jury leaves the courtroom at 2:31 P.M. 
and the following takes place out of the presence 


of the jury.) 


THE COURS: Mr. Klein, before you do 


i 1 
MR. KLEIN: At this time I move to vacate 
and set aside the versict on crent five on the 
ground that--i move to dismiss on count five, your 
Honor, 
THE COURT: Anyt.uins you wish to say, 


anything I will accept a motion as to mt five, 
Mr. Appleby? 

MR. APPLEBY: No. 

THE COURT: Well, that count was improperly 
phrased and at this time in instructing the jury 
I gave instructions which were not consistent with 
what the count set fort... tue motion ty dismiss 
as to-- 

MR. APPLEBY: Before you make a decision 


on that, your Honor, I mizht point out, your Honor, 


that Mr. Klein has an Opportunity to dismiss that 


Colloquy 


ar 
count on many PO oe EA and he did not do so. 


He didn't do it at the close of the Government's 
case and he didn't do it at any time. He could 
have done it before trial on a motion to dismiss. 

Furthermore, I did look into this matter 
and I talked to my superiors. It was a typographical 
error and that's all it was. 

THE COURT: I understand that. 

MR. APPLEBY If your Honor is inclined 
to dismiss that count-- 

THE COURT: You see, I instructed them 
as to knowingly and intentionally. 

MR, APPLEBY: That will be correct, 

THE COURT: it is correct. But it wasn't 
until the end of the case that I read that cout 
that I saw that the word "intelligently" was 
improperly in the count. 

MR. APPLEBY: If your Honor is inclined to 
dismiss that count, I be’leve it would be a very 
grave error, your Honor, The case law would not 
support it. Your Honor was absolutely correct 
in the way ycu handled the matter and I would ask 
leave of the Court to research that point because 


it's very important in terms of an appeal. 


Colloquy 
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THE COURT: In aight of the Court's 
instructions to the jury as to that count, and 
those instructions could not be correct, they have 
to be misinterpreted. 

MR. APPLEBY: Your Honor would have been 
quite correct in saying it's a typographical 
error ani I will now read it as "intentionally." 
There wold be nothing wrong with that. I would 
urge your Honor to allow me to present cases 
because what you did was absolutely correct. 

THE COURT: I cannot agree with your 
position and in light of what is before the Court 
I am going to grant the motion to dismiss as “zs 
count five only. 

All right, any motions you have to make 
otherwise? 

MR. KLEIN: Well, may I reserve--all right, 
in view of the fact that your Honor just granted 
the motion to dismiss count five, I then askfor 
a dismissal of the other four counts because the 
evidence that came in on count five was so over- 
whelming that it spread and contaminated the other 


four counts, particularly the ‘act that all this 


cocaine that was obtained on July 3rd on count five 
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was sitting in fae, ra the jurors while 
they were deliberating on the first four counts, 

THE COURT: That motion is denied. 

MR. KLEIN: All right. 

I would like to reserve all other motions 
to sentence day and may I renew that motion on 
the date for sentence? 

THE COURT: What is that? 

MR. KLEIN: May I renew that motion on the 
sentence date? 

TRE COURT: No, that motion is denied, 
There is no need to renew it. That motion is 
denied. 

On the question of bail, Mr. Appleby. 

MR. APPLEBY: Your Honor, the bail was fixed 
at a $10,000 personal recognizance bond, 

I might point out that was fixed when the 


agents iieved the defendant was going to cooperate, 


As far as the defendant's presence for 


sentence, I have mixed feelings about it, your 
Honor. He has shown up, it is true, for trial 
On every occasion, I have mixed feelings and I 
would leave it up to your Honor what to do about 


bail, 
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